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DIRECTIVE 2004{35/CE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 21 April 2004

on environmental liability with regard to the prevention and remedyiﬁg of environmental damage

THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the Euwropean
Community, and in particular Article 175{1) thereof,

Having regard to the proposal from the Comraission (1),

Having regard to the Opinion of the Furopean Economic and
Social Committee {3,

After consulting the Committee of the Regions ,

Acting in accordance with the procedure Jaid down in Article
251 of the Treaty (%), in the light of the joint text approved by
the Conciliation Committee on 10 March 2004,

Whereas:

(1) There are currently many contaminated sites in the
Community, posing significant health risks, and the loss
of biodiversity has dramatically accelerated over the last
decades. Failure to act could result in increased site
contamination and greater loss of biodiversity in the
future. Preventing and remedying, insofar as is possible,
environmental damage contributes to implementing the
objectives and principles of the Community’s
environment policy as set out in the Treaty. Local
conditions should be taken into account when deciding
how to remedy damage.

{3 The prevention and remedying of environmental
damage should be implemented through the furtherance
of the ‘polluter pays’ principle, as indicated in the Treaty

() O} C 151 E, 25.6.2002, p. 132.

@ OF C 241, 7.10.2002, p. 162.

{®) Opinion of the European Parliament of 14 May 2003 (not yet
published in the Official Journal), Conncil Commen Position of 18
September 2003 (0] C 277 E, 13.11.2003, p.10) and Position of the
European Parlfament of 17 December 2003 (not yet published in
the Official Journal). Legislative resolution of the European
Parfiament of 31 March 2004 and Council Decision of 30 March
2004.

and in line with the principle of sustainable
development. The fundamental principle of this
Directive should therefore be that an operator whose
activity has caused the environmental damage or the
imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures
and develop practices to minimise the risks of
environmental damage so that their exposure to
financial liabilities is reduced.

(3)  Since the objective of this Directive, namely to establish
a common framework for the prevention and
remedying of environmental damage at a reasonmable
cost to society, cannot be sufficiently achieved by the
Member States and can therefore be better achieved at
Community level by reason of the scale of this Directive
and its implications in respect of other Community
legislation, namely Council Directive 79/409/EEC of 2
April 1979 on the conservation of wild birds (%),
Council Directive 92/43{EEC of 21 May 1992 on the
conservation of natural habitats and of wild fzuna and
florz (*), and Directive 2000/60/EC of the European
Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the
field of water policy (%), the Commumity may adopt
measures in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to zchieve that objective.

4y  Environmental damage also incindes damage caused by
airborne elements as far as they cause damage to water,
land or protected species or natural habitats,

{5)  Concepts instnmmental for the correct interpretation and
application of the scheme provided for by this Directive
should be defined especially as regards the definition of
environmental damage. When the concept in question
derives from other relevant Community legislation, the
same definition should be used so that common citeria
can be used and uniform application promoted.

{* O] L 103, 25.4.1979, p. 1, Directive as last amended by Regulation
{EQ) No 807/2003 (O] L 122, 16.5.2003, p. 36).

{*) O] L 206, 22.7.1992, p. 7. Directive as last amended by Regulation
{EC) No 1882/2003 of the European Parliament and of the Council
(O L 284, 31.10.2003, p. 1).

{8 O] L 327, 22.12.2000, p. . Directive as amended by Decision No
2455{2001JEC (O] L 331, 15122001, p. 1).
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(6)

(10)
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Protected species and natural habitats might also be
defined by reference to species and habitats protected in
pursuance of national legislation on  nature
conservation. Account should nevertheless be taken of
specific situations where Community, or equivalent
national, legislation allows for certain derogations from
the level of protection afforded to the environment.

For the purposes of assessing damage to land as defined
in this Directive the use of risk assessment procedures
to determine to what extent human health is likely to be
adversely affected is desirable.

This Directive should apply, as far as environmental
damage is concerned, to occupational activities which
present a risk for human health or the environment.
Those activities should be identified, in principle, by
reference to the relevant Community legislation which
provides for regulatory requirements in relation to
certain activities or practices considered as posing a
potential or actual risk for human health or the
environment.

This Directive should also apply, as regards damage to
protected species and natural habitats, to any
occupational activities other than those already directly
or indirectly identified by reference to Community
legislation as posing an actual or potential risk for
human health or the environment. In such cases the
operator should only be liable under this Directive
whenever he is at fault or negligent.

Express account should be taken of the Euratom Treaty
and relevant international conventions and of
Community legislation regulating more comprehensively
and more stringently the operation of any of the
activities falling under the scope of this Directive. This
Directive, which does not provide for additional rules of
conflict of laws when it specifies the powers of the
competent authorities, is without prejudice to the rules
on international jurisdiction of courts as provided, inter
alia, in Council Regulation (EC) No 442001 of 22
December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial
matters (). This Directive should not apply to activities
the main purpose of which is to serve national defence
or international security.

This Directive aims at preventing and remedying
environmental damage, and does not affect rights of

() OJ L 12, 16.1.2001, p. 1. Regulation as amended by Commission

Regulation (EC) No 1496/2002 (O] L 225, 22.8.2002, p. 13).

(12)

(15)

(16)

(18)

_2_

compensation for traditional damage granted under any
relevant international agreement regulating civil liability.

Many Member States are party to international
agreements dealing with civil liability in relation to
specific fields. These Member States should be able to
remain so after the entry into force of this Directive,
whereas other Member States should not lose their
freedom to become parties to these agreements.

Not all forms of environmental damage can be remedied
by means of the liability mechanism. For the latter to be
effective, there need to be one or more identifiable
polluters, the damage should be concrete and
quantifiable, and a causal link should be established
between the damage and the identified polluter(s).
Liability is therefore not a suitable instrument for
dealing with pollution of a widespread, diffuse character,
where it is impossible to link the negative
environmental effects with acts or failure to act of
certain individual actors.

This Directive does not apply to cases of personal
injury, to damage to private property or to any
economic loss and does not affect any right regarding
these types of damages.

Since the prevention and remedying of environmental
damage is a task directly contributing to the pursuit of
the Community’s environment policy, public authorities
should ensure the proper implementation and
enforcement of the scheme provided for by this
Directive.

Restoration of the environment should take place in an
effective manner ensuring that the relevant restoration
objectives are achieved. A common framework should
be defined to that end, the proper application of which
should be supervised by the competent authority.

Appropriate provision should be made for those
situations where several instances of environmental
damage have occurred in such a manner that the
competent authority cannot ensure that all the necessary
remedial measures are taken at the same time. In such a
case, the competent authority should be entitled to
decide which instance of environmental damage is to be
remedied first.

According to the ‘polluter-pays’ principle, an operator
causing environmental damage or creating an imminent
threat of such damage should, in principle, bear the cost
of the necessary preventive or remedial measures. In
cases where a competent authority acts, itself or
through a third party, in the place of an operator, that
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(20)

(1)

(22)

(23)

(24)

authority should ensure that the cost incurred by it is
recovered from the operator. It is also appropriate that
the operators should ultimately bear the cost of
assessing environmental damage and, as the case may
be, assessing an imminent threat of such damage
occurring.

Member States may provide for flat-rate calculation of
administrative, legal, enforcement and other general
costs to be recovered.

An operator should not be required to bear the costs of
preventive or remedial actions taken pursuant to this
Directive in situations where the damage in question or
imminent threat thereof is the result of certain events
beyond the operator’s control. Member States may allow
that operators who are not at fault or negligent shall not
bear the cost of remedial measures, in situations where
the damage in question is the result of emissions or
events explicitly authorised or where the potential for
damage could not have been known when the event or
emission took place.

Operators should bear the costs relating to preventive
measures when those measures should have been taken
as a matter of course in order to comply with the
legislative, regulatory and administrative provisions
regulating their activities or the terms of any permit or
authorisation.

Member States may establish national rules covering
cost allocation in cases of multiple party causation.
Member States may take into account, in particular, the
specific situation of users of products who might not be
held responsible for environmental damage in the same
conditions as those producing such products. In this
case, apportionment of liability should be determined in
accordance with national law.

Competent authorities should be entitled to recover the
cost of preventive or remedial measures from an
operator within a reasonable period of time from the
date on which those measures were completed.

It is necessary to ensure that effective means of
implementation and enforcement are available, while
ensuring that the legitimate interests of the relevant
operators and other interested parties are adequately
safeguarded. Competent authorities should be in charge
of specific tasks entailing appropriate administrative
discretion, namely the duty to assess the significance of
the damage and to determine which remedial measures
should be taken.

_3_

(25)

(29)

(1)

Persons adversely affected or likely to be adversely
affected by environmental damage should be entitled to
ask the competent authority to take action.
Environmental protection is, however, a diffuse interest
on behalf of which individuals will not always act or
will not be in a position to act. Non-governmental
organisations promoting environmental protection
should therefore also be given the opportunity to
properly contribute to the effective implementation of
this Directive.

The relevant natural or legal persons concerned should
have access to procedures for the review of the
competent authority’s decisions, acts or failure to act.

Member States should take measures to encourage the
use by operators of any appropriate insurance or other
forms of financial security and the development of
financial security instruments and markets in order to
provide effective cover for financial obligations under
this Directive.

Where environmental damage affects or is likely to
affect several Member States, those Member States
should cooperate with a view to ensuring proper and
effective preventive or remedial action in respect of any
environmental damage. Member States may seek to
recover the costs for preventive or remedial actions.

This Directive should not prevent Member States from
maintaining or enacting more stringent provisions in
relation to the prevention and remedying of
environmental damage; nor should it prevent the
adoption by Member States of appropriate measures in
relation to situations where double recovery of costs
could occur as a result of concurrent action by a
competent authority under this Directive and by a
person whose property is affected by the environmental
damage.

Damage caused before the expiry of the deadline for
implementation of this Directive should not be covered
by its provisions.

Member States should report to the Commission on the
experience gained in the application of this Directive so
as to enable the Commission to consider, taking into
account the impact on sustainable development and
future risks to the environment, whether any review of
this Directive is appropriate,
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HAVE ADOPTED THIS DIRECTIVE:

Article 1

Subject matter

The purpose of this Directive is to establish a framework of
environmental liability based on the ‘polluter-pays’ principle, to
prevent and remedy environmental damage.

Article 2

Definitions

For the purpose of this Directive the following definitions shall

apply:

1. ‘environmental damage’ means:

(a) damage to protected species and natural habitats,

which is any damage that has significant adverse effects
on reaching or maintaining the favourable
conservation status of such habitats or species. The
significance of such effects is to be assessed with
reference to the baseline condition, taking account of
the criteria set out in Annex [;

Damage to protected species and natural habitats does
not include previously identified adverse effects which
result from an act by an operator which was expressly
authorised by the relevant authorities in accordance
with provisions implementing Article 6(3) and (4) or
Article 16 of Directive 92/43/EEC or Article 9 of
Directive 79/409/EEC or, in the case of habitats and
species not covered by Community law, in accordance
with equivalent provisions of national law on nature
conservation.

water damage, which is any damage that significantly
adversely affects the ecological, chemical and/or
quantitative status andfor ecological potential, as
defined in Directive 2000/60/EC, of the waters
concerned, with the exception of adverse effects where
Article 4(7) of that Directive applies;

land damage, which is any land contamination that
creates a significant risk of human health being
adversely affected as a result of the direct or indirect
introduction, in, on or under land, of substances,
preparations, organisms or micro-organisms;

‘damage’ means a measurable adverse change in a natural

resource or measurable impairment of a natural resource
service which may occur directly or indirectly;

3.

4.

‘ protected species and natural habitats’ means:

(a) the species mentioned in Article 4(2) of Directive

(b)

(©

79/409/EEC or listed in Annex I thereto or listed in
Annexes II and IV to Directive 92/43EEC;

the habitats of species mentioned in Article 4(2) of
Directive 79/409/EEC or listed in Annex I thereto or
listed in Annex II to Directive 92/43/EEC, and the
natural habitats listed in Annex I to Directive
92/43[EEC and the breeding sites or resting places of
the species listed in Annex IV to Directive 92/43/EEC;
and

where a Member State so determines, any habitat or
species, not listed in those Annexes which the Member
State designates for equivalent purposes as those laid
down in these two Directives;

‘conservation status’ means:

() in respect of a natural habitat, the sum of the

influences acting on a natural habitat and its typical
species that may affect its long-term natural
distribution, structure and functions as well as the
long-term survival of its typical species within, as the
case may be, the European territory of the Member
States to which the Treaty applies or the territory of a
Member State or the natural range of that habitat;

The conservation status of a natural habitat will be
taken as ‘favourable’ when:

— its natural range and areas it covers within that
range are stable or increasing,

the specific structure and functions which are
necessary for its long-term maintenance exist and
are likely to continue to exist for the foreseeable
future, and

the conservation status of its typical species is
favourable, as defined in (b);

in respect of a species, the sum of the influences acting
on the species concerned that may affect the long-term
distribution and abundance of its populations within,
as the case may be, the European territory of the
Member States to which the Treaty applies or the
territory of a Member State or the natural range of that
species;



L 143/60

Official Journal of the European Union

30.4.2004

5.

6.

10.

11.

The conservation status of a species will be taken as
‘favourable’ when:

— population dynamics data on the species concerned
indicate that it is maintaining itself on a long-term
basis as a viable component of its natural habitats,

— the natural range of the species is neither being
reduced nor is likely to be reduced for the
foreseeable future, and

— there is, and will probably continue to be, a
sufficiently large habitat to maintain its populations
on a long-term basis;

‘waters’ mean all waters covered by Directive 2000/60/EC;

‘operator’ means any natural or legal, private or public
person who operates or controls the occupational activity
or, where this is provided for in national legislation, to
whom decisive economic power over the technical
functioning of such an activity has been delegated,
including the holder of a permit or authorisation for such
an activity or the person registering or notifying such an
activity;

‘occupational activity’ means any activity carried out in the
course of an economic activity, a business or an
undertaking, irrespectively of its private or public, profit or
non-profit character;

‘emission’ means the release in the environment, as a result
of human activities, of substances, preparations, organisms
Or micro-organisms;

‘imminent threat of damage’ means a sufficient likelihood
that environmental damage will occur in the near future;

‘preventive measures’ means any measures taken in
response to an event, act or omission that has created an
imminent threat of environmental damage, with a view to
preventing or minimising that damage;

‘remedial measures’ means any action, or combination of
actions, including mitigating or interim measures to
restore, rehabilitate or replace damaged natural resources
andfor impaired services, or to provide an equivalent
alternative to those resources or services as foreseen in
Annex II;

12. ‘natural resource’ means protected species and natural
habitats, water and land;

13. ‘services’ and ‘natural resources servicess mean the
functions performed by a natural resource for the benefit
of another natural resource or the public;

14. ‘baseline condition’ means the condition at the time of the
damage of the natural resources and services that would
have existed had the environmental damage not occurred,
estimated on the basis of the best information available;

15. ‘recovery’, including ‘natural recovery’, means, in the case
of water, protected species and natural habitats the return
of damaged natural resources andfor impaired services to
baseline condition and in the case of land damage, the
elimination of any significant risk of adversely affecting
human health;

16. ‘costs’ means costs which are justified by the need to
ensure the proper and effective implementation of this
Directive including the costs of assessing environmental
damage, an imminent threat of such damage, alternatives
for action as well as the administrative, legal, and
enforcement costs, the costs of data collection and other
general costs, monitoring and supervision costs.

Article 3

Scope

1. This Directive shall apply to:

(a) environmental damage caused by any of the occupational
activities listed in Annex III, and to any imminent threat of
such damage occurring by reason of any of those activities;

(b) damage to protected species and natural habitats caused by
any occupational activities other than those listed in Annex
III, and to any imminent threat of such damage occurring
by reason of any of those activities, whenever the operator
has been at fault or negligent.

2. This Directive shall apply without prejudice to more
stringent Community legislation regulating the operation of
any of the activities falling within the scope of this Directive
and without prejudice to Community legislation containing
rules on conlflicts of jurisdiction.

_5_
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3. Without prejudice to relevant national legislation, this
Directive shall not give private parties a right of compensation
as a consequence of environmental damage or of an imminent
threat of such damage.

Article 4

Exceptions

1. This Directive shall not cover environmental damage or
an imminent threat of such damage caused by:

(@) an act of armed conflict, hostilities, civil war or
insurrection;

(b) a natural phenomenon of exceptional, inevitable and
irresistible character.

2. This Directive shall not apply to environmental damage
or to any imminent threat of such damage arising from an
incident in respect of which liability or compensation falls
within the scope of any of the International Conventions listed
in Annex IV, including any future amendments thereof, which
is in force in the Member State concerned.

3. This Directive shall be without prejudice to the right of
the operator to limit his liability in accordance with national
legislation implementing the Convention on Limitation of
Liability for Maritime Claims (LLMC), 1976, including any
future amendment to the Convention, or the Strasbourg
Convention on Limitation of Liability in Inland Navigation
(CLNI), 1988, including any future amendment to the
Convention.

4. This Directive shall not apply to such nuclear risks or
environmental damage or imminent threat of such damage as
may be caused by the activities covered by the Treaty
establishing the European Atomic Energy Community or
caused by an incident or activity in respect of which liability or
compensation falls within the scope of any of the international
instruments listed in Annex V, including any future
amendments thereof.

5. This Directive shall only apply to environmental damage
or to an imminent threat of such damage caused by pollution
of a diffuse character, where it is possible to establish a causal
link between the damage and the activities of individual
operators.

6. This Directive shall not apply to activities the main
purpose of which is to serve national defence or international
security nor to activities the sole purpose of which is to
protect from natural disasters.

Article 5

Preventive action

1. Where environmental damage has not yet occurred but
there is an imminent threat of such damage occurring, the
operator shall, without delay, take the necessary preventive
measures.

2. Member States shall provide that, where appropriate, and
in any case whenever an imminent threat of environmental
damage is not dispelled despite the preventive measures taken
by the operator, operators are to inform the competent
authority of all relevant aspects of the situation, as soon as
possible.

3. The competent authority may, at any time:

(a) require the operator to provide information on any
imminent threat of environmental damage or in suspected
cases of such an imminent threat;

(b) require the operator to take the necessary preventive
measures;

(c) give instructions to the operator to be followed on the
necessary preventive measures to be taken; or

(d) itself take the necessary preventive measures.

4. The competent authority shall require that the preventive
measures are taken by the operator. If the operator fails to
comply with the obligations laid down in paragraph 1 or 3(b)
or (c), cannot be identified or is not required to bear the costs
under this Directive, the competent authority may take these
measures itself.

Article 6

Remedial action

1. Where environmental damage has occurred the operator
shall, without delay, inform the competent authority of all
relevant aspects of the situation and take:

(a) all practicable steps to immediately control, contain,
remove or otherwise manage the relevant contaminants
andfor any other damage factors in order to limit or to
prevent further environmental damage and adverse effects
on human health or further impairment of services and

(b) the necessary remedial measures, in accordance with
Article 7.
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2. The competent authority may, at any time:

(a) require the operator to provide supplementary information
on any damage that has occurred;

(b) take, require the operator to take or give instructions to
the operator concerning, all practicable steps to
immediately control, contain, remove or otherwise manage
the relevant contaminants and/or any other damage factors
in order to limit or to prevent further environmental
damage and adverse effect on human health, or further
impairment of services;

(c) require the operator to take the necessary remedial
measures;

(d) give instructions to the operator to be followed on the
necessary remedial measures to be taken; or

(e) itself take the necessary remedial measures.

3. The competent authority shall require that the remedial
measures are taken by the operator. If the operator fails to
comply with the obligations laid down in paragraph 1 or 2(b),
(c) or (d), cannot be identified or is not required to bear the
costs under this Directive, the competent authority may take
these measures itself, as a means of last resort.

Article 7

Determination of remedial measures

1. Operators shall identify, in accordance with Annex II,
potential remedial measures and submit them to the
competent authority for its approval, unless the competent
authority has taken action under Article 6(2)(e) and (3).

2. The competent authority shall decide which remedial
measures shall be implemented in accordance with Annex II,
and with the cooperation of the relevant operator, as required.

3. Where several instances of environmental damage have
occurred in such a manner that the competent authority
cannot ensure that the necessary remedial measures are taken
at the same time, the competent authority shall be entitled to
decide which instance of environmental damage must be
remedied first.

In making that decision, the competent authority shall have
regard, inter alia, to the nature, extent and gravity of the
various instances of environmental damage concerned, and to
the possibility of natural recovery. Risks to human health shall
also be taken into account.

4. The competent authority shall invite the persons referred
to in Article 12(1) and in any case the persons on whose land
remedial measures would be carried out to submit their
observations and shall take them into account.

Article 8

Prevention and remediation costs

1. The operator shall bear the costs for the preventive and
remedial actions taken pursuant to this Directive.

2. Subject to paragraphs 3 and 4, the competent authority
shall recover, inter alia, via security over property or other
appropriate guarantees from the operator who has caused the
damage or the imminent threat of damage, the costs it has
incurred in relation to the preventive or remedial actions taken
under this Directive.

However, the competent authority may decide not to recover
the full costs where the expenditure required to do so would
be greater than the recoverable sum or where the operator
cannot be identified.

3. An operator shall not be required to bear the cost of
preventive or remedial actions taken pursuant to this Directive
when he can prove that the environmental damage or
imminent threat of such damage:

(@) was caused by a third party and occured despite the fact
that appropriate safety measures were in place; or

(b) resulted from compliance with a compulsory order or
instruction emanating from a public authority other than
an order or instruction consequent upon an emission or
incident caused by the operator’s own activities.

In such cases Member States shall take the appropriate
measures to enable the operator to recover the costs incurred.

4. The Member States may allow the operator not to bear
the cost of remedial actions taken pursuant to this Directive
where he demonstrates that he was not at fault or negligent
and that the environmental damage was caused by:

(@) an emission or event expressly authorised by, and fully in
accordance with the conditions of, an authorisation
conferred by or given under applicable national laws and
regulations which implement those legislative measures
adopted by the Community specified in Annex III, as
applied at the date of the emission or event;

_7_
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(b) an emission or activity or any manner of using a product
in the course of an activity which the operator
demonstrates was not considered likely to cause
environmental damage according to the state of scientific
and technical knowledge at the time when the emission
was released or the activity took place.

5. Measures taken by the competent authority in pursuance
of Article 5(3) and (4) and Article 6(2) and (3) shall be without
prejudice to the liability of the relevant operator under this
Directive and without prejudice to Articles 87 and 88 of the
Treaty.

Article 9

Cost allocation in cases of multiple party causation

This Directive is without prejudice to any provisions of
national regulations concerning cost allocation in cases of
multiple  party causation especially concerning the
apportionment of liability between the producer and the user
of a product.

Article 10

Limitation period for recovery of costs

The competent authority shall be entitled to initiate cost
recovery proceedings against the operator, or if appropriate, a
third party who has caused the damage or the imminent threat
of damage in relation to any measures taken in pursuance of
this Directive within five years from the date on which those
measures have been completed or the liable operator, or third
party, has been identified, whichever is the later.

Article 11

Competent authority

1. Member States shall designate the competent
authority(ies) responsible for fulfilling the duties provided for
in this Directive.

2. The duty to establish which operator has caused the
damage or the imminent threat of damage, to assess the
significance of the damage and to determine which remedial
measures should be taken with reference to Annex II shall rest
with the competent authority. To that effect, the competent
authority shall be entitled to require the relevant operator to
carry out his own assessment and to supply any information
and data necessary.

3. Member States shall ensure that the competent authority
may empower or require third parties to carry out the
necessary preventive or remedial measures.

4. Any decision taken pursuant to this Directive which
imposes preventive or remedial measures shall state the exact
grounds on which it is based. Such decision shall be notified
forthwith to the operator concerned, who shall at the same
time be informed of the legal remedies available to him under
the laws in force in the Member State concerned and of the
time-limits to which such remedies are subject.

Article 12

Request for action

1. Natural or legal persons:

(a) affected or likely to be affected by environmental damage
or

(b) having a sufficient interest in environmental decision
making relating to the damage or, alternatively,

(c) alleging the impairment of a right, where administrative
procedural law of a Member State requires this as a
precondition,

shall be entitled to submit to the competent authority any
observations relating to instances of environmental damage or
an imminent threat of such damage of which they are aware
and shall be entitled to request the competent authority to take
action under this Directive.

What constitutes a ‘sufficient interest’ and ‘impairment of a
right’ shall be determined by the Member States.

To this end, the interest of any non-governmental organisation
promoting environmental protection and meeting any
requirements under national law shall be deemed sufficient for
the purpose of subparagraph (b). Such organisations shall also
be deemed to have rights capable of being impaired for the
purpose of subparagraph (c).

2. The request for action shall be accompanied by the
relevant information and data supporting the observations
submitted in relation to the environmental damage in question.

3. Where the request for action and the accompanying
observations show in a plausible manner that environmental
damage exists, the competent authority shall consider any such
observations and requests for action. In such circumstances the
competent authority shall give the relevant operator an
opportunity to make his views known with respect to the
request for action and the accompanying observations.

4. The competent authority shall, as soon as possible and in
any case in accordance with the relevant provisions of national
law, inform the persons referred to in paragraph 1, which
submitted observations to the authority, of its decision to

_8_
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accede to or refuse the request for action and shall provide the
reasons for it.

5. Member States may decide not to apply paragraphs 1
and 4 to cases of imminent threat of damage.

Article 13

Review procedures

1. The persons referred to in Article 12(1) shall have access
to a court or other independent and impartial public body
competent to review the procedural and substantive legality of
the decisions, acts or failure to act of the competent authority
under this Directive.

2. This Directive shall be without prejudice to any
provisions of national law which regulate access to justice and
those which require that administrative review procedures be
exhausted prior to recourse to judicial proceedings.

Article 14

Financial security

1. Member States shall take measures to encourage the
development of financial security instruments and markets by
the appropriate economic and financial operators, including
financial mechanisms in case of insolvency, with the aim of
enabling operators to use financial guarantees to cover their
responsibilities under this Directive.

2. The Commission, before 30 April 2010 shall present a
report on the effectiveness of the Directive in terms of actual
remediation of environmental damages, on the availability at
reasonable costs and on conditions of insurance and other
types of financial security for the activities covered by Annex
II. The report shall also consider in relation to financial
security the following aspects: a gradual approach, a ceiling for
the financial guarantee and the exclusion of low-risk activities.
In the light of that report, and of an extended impact
assessment, including a cost-benefit analysis, the Commission
shall, if appropriate, submit proposals for a system of
harmonised mandatory financial security.

Article 15

Cooperation between Member States

1. Where environmental damage affects or is likely to affect
several Member States, those Member States shall cooperate,
including through the appropriate exchange of information,
with a view to ensuring that preventive action and, where
necessary, remedial action is taken in respect of any such
environmental damage.

2. Where environmental damage has occurred, the Member
State in whose territory the damage originates shall provide
sufficient information to the potentially affected Member
States.

3. Where a Member State identifies damage within its
borders which has not been caused within them it may report
the issue to the Commission and any other Member State
concerned; it may make recommendations for the adoption of
preventive or remedial measures and it may seek, in
accordance with this Directive, to recover the costs it has
incurred in relation to the adoption of preventive or remedial
measures.

Article 16

Relationship with national law

1. This Directive shall not prevent Member States from
maintaining or adopting more stringent provisions in relation
to the prevention and remedying of environmental damage,
including the identification of additional activities to be subject
to the prevention and remediation requirements of this
Directive and the identification of additional responsible
parties.

2. This Directive shall not prevent Member States from
adopting appropriate measures, such as the prohibition of
double recovery of costs, in relation to situations where double
recovery could occur as a result of concurrent action by a
competent authority under this Directive and by a person
whose property is affected by environmental damage.

Article 17

Temporal application
This Directive shall not apply to:

— damage caused by an emission, event or incident that took
place before the date referred to in Article 19(1),

— damage caused by an emission, event or incident which
takes place subsequent to the date referred to in Article
19(1) when it derives from a specific activity that took
place and finished before the said date,

— damage, if more than 30 years have passed since the
emission, event or incident, resulting in the damage,
occurred.

Article 18

Reports and review

1. Member States shall report to the Commission on the
experience gained in the application of this Directive by 30
April 2013 at the latest. The reports shall include the
information and data set out in Annex VL.
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2. On that basis, the Commission shall submit a report to
the European Parliament and to the Council before 30 April
2014, which shall include any appropriate proposals for
amendment.

3. The report, referred to in paragraph 2, shall include a
review of:

(a) the application of:

— Article 4(2) and (4) in relation to the exclusion of
pollution covered by the international instruments
listed in Annexes IV and V from the scope of this
Directive, and

— Article 4(3) in relation to the right of an operator to
limit his liability in accordance with the international
conventions referred to in Article 4(3).

The Commission shall take into accountexperience gained
within the relevant international fora, such as the IMO and
Euratom and the relevant international agreements, as well
as the extent to which these instruments have entered into
force andfor have been implemented by Member States
and/or have been modified, taking account of all relevant
instances of environmental damage resulting from such
activities and the remedial action taken and the differences
between the liability levels in Member States, and
considering the relationship between shipowners’ liability
and oil receivers’ contributions, having due regard to any
relevant study undertaken by the International Oil
Pollution Compensation Funds.

b) the application of this Directive to environmental damage
caused by genetically modified organisms (GMOs),
particularly in the light of experience gained within
relevant international fora and Conventions, such as the
Convention on Biological Diversity and the Cartagena
Protocol on Biosafety, as well as the results of any
incidents of environmental damage caused by GMOs;

c) the application of this Directive in relation to protected
species and natural habitats;

d) the instruments that may be eligible for incorporation into
Annexes III, IV and V.

Article 19

Implementation

1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 30 April 2007. They shall forthwith inform the
Commission thereof.

When Member States adopt those measures, they shall contain
a reference to this Directive or shall be accompanied by such a
reference on the occasion of their official publication. The
methods of making such reference shall be laid down by
Member States.

2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt
in the field covered by this Directive together with a table

showing how the provisions of this Directive correspond to
the national provisions adopted.

Article 20

Entry into force

This Directive shall enter into force on the day of its
publication in the Official Journal of the European Union.

Article 21

Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 21 April 2004.

For the European Parliament For the Council
The President The President
P. COX D. ROCHE
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ANNEX I

CRITERIA REFERRED TO IN ARTICLE 2(1)(A)

The significance of any damage that has adverse effects on reaching or maintaining the favourable conservation status
of habitats or species has to be assessed by reference to the conservation status at the time of the damage, the services
provided by the amenities they produce and their capacity for natural regeneration. Significant adverse changes to the
baseline condition should be determined by means of measurable data such as:

— the number of individuals, their density or the area covered,

— the role of the particular individuals or of the damaged area in relation to the species or to the habitat
conservation, the rarity of the species or habitat (assessed at local, regional and higher level including at
Community level),

— the species’ capacity for propagation (according to the dynamics specific to that species or to that population), its
viability or the habitat’s capacity for natural regeneration (according to the dynamics specific to its characteristic
species or to their populations),

— the species’ or habitat’s capacity, after damage has occurred, to recover within a short time, without any
intervention other than increased protection measures, to a condition which leads, solely by virtue of the dynamics
of the species or habitat, to a condition deemed equivalent or superior to the baseline condition.

Damage with a proven effect on human health must be classified as significant damage.

The following does not have to be classified as significant damage:

— negative variations that are smaller than natural fluctuations regarded as normal for the species or habitat in
question,

— negative variations due to natural causes or resulting from intervention relating to the normal management of sites,
as defined in habitat records or target documents or as carried on previously by owners or operators,

— damage to species or habitats for which it is established that they will recover, within a short time and without

intervention, either to the baseline condition or to a condition which leads, solely by virtue of the dynamics of the
species or habitat, to a condition deemed equivalent or superior to the baseline condition.
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ANNEX II

REMEDYING OF ENVIRONMENTAL DAMAGE

This Annex sets out a common framework to be followed in order to choose the most appropriate measures to ensure
the remedying of environmental damage.

1.1.

Remediation of damage to water or protected species or natural habitats

Remedying of environmental damage, in relation to water or protected species or natural habitats, is achieved
through the restoration of the environment to its baseline condition by way of primary, complementary and
compensatory remediation, where:

(@) ‘Primary’ remediation is any remedial measure which returns the damaged natural resources andfor
impaired services to, or towards, baseline condition;

(b) ‘Complementary’ remediation is any remedial measure taken in relation to natural resources and/or services
to compensate for the fact that primary remediation does not result in fully restoring the damaged natural
resources and/or services;

(c) ‘Compensatory’ remediation is any action taken to compensate for interim losses of natural resources
and/or services that occur from the date of damage occurring until primary remediation has achieved its
full effect;

(d) ‘interim losses’ means losses which result from the fact that the damaged natural resources and/or services
are not able to perform their ecological functions or provide services to other natural resources or to the
public until the primary or complementary measures have taken effect. It does not consist of financial
compensation to members of the public.

Where primary remediation does not result in the restoration of the environment to its baseline condition, then
complementary remediation will be undertaken. In addition, compensatory remediation will be undertaken to
compensate for the interim losses.

Remedying of environmental damage, in terms of damage to water or protected species or natural habitats, also
implies that any significant risk of human health being adversely affected be removed.

Remediation objectives
Purpose of primary remediation

The purpose of primary remediation is to restore the damaged natural resources and/or services to, or towards,
baseline condition.

Purpose of complementary remediation

Where the damaged natural resources andfor services do not return to their baseline condition, then
complementary remediation will be undertaken. The purpose of complementary remediation is to provide a
similar level of natural resources andfor services, including, as appropriate, at an alternative site, as would have
been provided if the damaged site had been returned to its baseline condition. Where possible and appropriate
the alternative site should be geographically linked to the damaged site, taking into account the interests of the
affected population.

Purpose of compensatory remediation

Compensatory remediation shall be undertaken to compensate for the interim loss of natural resources and
services pending recovery. This compensation consists of additional improvements to protected natural habitats
and species or water at either the damaged site or at an alternative site. It does not consist of financial
compensation to members of the public.
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1.2.  Identification of remedial measures
Identification of primary remedial measures

1.2.1.  Options comprised of actions to directly restore the natural resources and services towards baseline condition
on an accelerated time frame, or through natural recovery, shall be considered.

Identification of complementary and compensatory remedial measures

1.2.2. When determining the scale of complementary and compensatory remedial measures, the use of
resource-to-resource or service-to-service equivalence approaches shall be considered first. Under these
approaches, actions that provide natural resources and/or services of the same type, quality and quantity as
those damaged shall be considered first. Where this is not possible, then alternative natural resources andfor
services shall be provided. For example, a reduction in quality could be offset by an increase in the quantity of
remedial measures.

1.2.3. If it is not possible to use the first choice resource-to-resource or service-to-service equivalence approaches,
then alternative valuation techniques shall be used. The competent authority may prescribe the method, for
example monetary valuation, to determine the extent of the necessary complementary and compensatory
remedial measures. If valuation of the lost resources andfor services is practicable, but valuation of the
replacement natural resources andfor services cannot be performed within a reasonable time-frame or at a
reasonable cost, then the competent authority may choose remedial measures whose cost is equivalent to the
estimated monetary value of the lost natural resources and/or services.

The complementary and compensatory remedial measures should be so designed that they provide for
additional natural resources andfor services to reflect time preferences and the time profile of the remedial
measures. For example, the longer the period of time before the baseline condition is reached, the greater the
amount of compensatory remedial measures that will be undertaken (other things being equal).

1.3.  Choice of the remedial options

1.3.1.  The reasonable remedial options should be evaluated, using best available technologies, based on the following
criteria:

— The effect of each option on public health and safety,
— The cost of implementing the option,
— The likelihood of success of each option,

— The extent to which each option will prevent future damage, and avoid collateral damage as a result of
implementing the option,

— The extent to which each option benefits to each component of the natural resource and/or service,

— The extent to which each option takes account of relevant social, economic and cultural concerns and
other relevant factors specific to the locality,

— The length of time it will take for the restoration of the environmental damage to be effective,
— The extent to which each option achieves the restoration of site of the environmental damage,

— The geographical linkage to the damaged site.
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1.3.2.

When evaluating the different identified remedial options, primary remedial measures that do not fully restore
the damaged water or protected species or natural habitat to baseline or that restore it more slowly can be
chosen. This decision can be taken only if the natural resources and/or services foregone at the primary site as
a result of the decision are compensated for by increasing complementary or compensatory actions to provide
a similar level of natural resources andfor services as were foregone. This will be the case, for example, when
the equivalent natural resources and/or services could be provided elsewhere at a lower cost. These additional
remedial measures shall be determined in accordance with the rules set out in section 1.2.2.

Notwithstanding the rules set out in section 1.3.2. and in accordance with Article 7(3), the competent authority
is entitled to decide that no further remedial measures should be taken if:

(a) the remedial measures already taken secure that there is no longer any significant risk of adversely affecting
human health, water or protected species and natural habitats, and

(b) the cost of the remedial measures that should be taken to reach baseline condition or similar level would
be disproportionate to the environmental benefits to be obtained.

Remediation of land damage

The necessary measures shall be taken to ensure, as a minimum, that the relevant contaminants are removed,
controlled, contained or diminished so that the contaminated land, taking account of its current use or
approved future use at the time of the damage, no longer poses any significant risk of adversely affecting
human health. The presence of such risks shall be assessed through risk-assessment procedures taking into
account the characteristic and function of the soil, the type and concentration of the harmful substances,
preparations, organisms or micro-organisms, their risk and the possibility of their dispersion. Use shall be
ascertained on the basis of the land use regulations, or other relevant regulations, in force, if any, when the
damage occurred.

If the use of the land is changed, all necessary measures shall be taken to prevent any adverse effects on human
health.

If land use regulations, or other relevant regulations, are lacking, the nature of the relevant area where the
damage occurred, taking into account its expected development, shall determine the use of the specific area.

A natural recovery option, that is to say an option in which no direct human intervention in the recovery
process would be taken, shall be considered.
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1.

ANNEX Il

ACTIVITIES REFERRED TO IN ARTICLE 3(1)

The operation of installations subject to permit in pursuance of Council Directive 96/61/EC of 24 September 1996
concerning integrated pollution prevention and control (*). That means all activities listed in Annex I of Directive
96/61/EC with the exception of installations or parts of installations used for research, development and testing of
new products and processes.

Waste management operations, including the collection, transport, recovery and disposal of waste and hazardous
waste, including the supervision of such operations and after-care of disposal sites, subject to permit or registration
in pursuance of Council Directive 75/442[EEC of 15 July 1975 on waste (%) and Council Directive 91/689/EEC of
12 December 1991 on hazardous waste (3).

Those operations include, inter alia, the operation of landfill sites under Council Directive 1999/31/EC of 26 April
1999 on the landfill of waste (*) and the operation of incineration plants under Directive 2000/76/EC of the
European Parliament and of the Council of 4 December 2000 on the incineration of waste (°).

For the purpose of this Directive, Member States may decide that those operations shall not include the spreading
of sewage sludge from urban waste water treatment plants, treated to an approved standard, for agricultural
purposes.

All discharges into the inland surface water, which require prior authorisation in pursuance of Council Directive
76/464[EEC of 4 May 1976 on pollution caused by certain dangerous substances, discharged into the aquatic
environment of the Community (9).

All discharges of substances into groundwater which require prior authorisation in pursuance of Council Directive
80/68/EEC of 17 December 1979 on the protection of groundwater against pollution caused by certain dangerous
substances (7).

The discharge or injection of pollutants into surface water or groundwater which require a permit, authorisation or
registration in pursuance of Directive 2000/60/EC.

Water abstraction and impoundment of water subject to prior authorisation in pursuance of Directive 2000/60/EC.

Manufacture, use, storage, processing, filling, release into the environment and onsite transport of

(a) dangerous substances as defined in Article 2(2) of Council Directive 67/548/EEC of 27 June 1967 on the
approximation of the laws, regulations and administrative provisions of the Member States relating to the
classification, packaging and labelling of dangerous substances (8);

(b) dangerous preparations as defined in Article 2(2) of Directive 1999/45/EC of the European Parliament and of
the Council of 31 May 1999 concerning the approximation of the laws, regulations and administrative
provisions of the Member States relating to the classification, packaging and labelling of dangerous
preparations (°);

(c) plant protection products as defined in Article2(1) of Council Directive 91/414/EEC of 15 July 1991
concerning the placing of plant protection products on the market (1°);

(d) biocidal products as defined in Article 2(1)(a) of Directive 98/8/EC of the European Parliament and of the
Council of 16 February 1998 concerning the placing of biocidal products on the market (11).
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8. Transport by road, rail, inland waterways, sea or air of dangerous goods or polluting goods as defined either in
Annex A to Council Directive 94/55/EC of 21 November 1994 on the approximation of the laws of the Member
States with regard to the transport of dangerous goods by road (!) or in the Annex to Council Directive 96/49/EC
of 23 July 1996 on the approximation of the laws of the Member States with regard to the transport of dangerous
goods by rail (%) or as defined in Council Directive 93/75/EEC of 13 September 1993 concerning minimum
requirements for vessels bound for or leaving Community ports and carrying dangerous or polluting goods ().

9. The operation of installations subject to authorisation in pursuance of Council Directive 84/360/EEC of 28 June
1984 on the combating of air pollution from industrial plants (*) in relation to the release into air of any of the
polluting substances covered by the aforementioned Directive.

10. Any contained use, including transport, involving genetically modified micro-organisms as defined by Council
Directive 90/219/EEC of 23 April 1990 on the contained use of genetically modified micro-organisms (?).

11. Any deliberate release into the environment, transport and placing on the market of genetically modified organisms
as defined by Directive 2001/18/EC of the European Parliament and of the Council (°).

12. Transboundary shipment of waste within, into or out of the European Union, requiring an authorisation or
prohibited in the meaning of Council Regulation (EEC) No 259/93 of 1 February 1993 on the supervision and
control of shipments of waste within, into and out of the European Community (’).

(") OJ L 319, 12.12.1994, p. 7. Directive as last amended by Commission Directive 2003/28/EC (O] L 90, 8.4.2003, p. 45).

() OJ L 235, 17.9.1996, p. 25. Directive as last amended by Commission Directive 2003/29/EC (OJ L 90, 8.4.2003, p. 47).

() OJ L 247, 5.10.1993, p. 19. Directive as last amended by Directive 2002/84/EC of the European Parliament and of the Council (O] L
324, 29.11.2002, p. 53).

(*) OJ L 188, 16.7.1984, p. 20. Directive as amended by Directive 91/692/EEC (O] L 377, 31.12.1991, p. 48).

(°) OJ L 117, 8.5.1990, p. 1. Directive as last amended by Regulation (EC) No 1882/2003.

(©) OJ L 106, 17.4.2001, p. 1. Directive as last amended by Regulation (EC) No 1830/2003 (OJ L 268, 18.10.2003, p. 24).

() OJ L 30, 6.2.1993, p. 1. Regulation as last amended by Commission Regulation (EC) No 2557/2001 (O] L 349, 31.12.2001, p. 1).
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ANNEX IV

INTERNATIONAL CONVENTIONS REFERRED TO IN ARTICLE 4(2)
the International Convention of 27 November 1992 on Civil Liability for Oil Pollution Damage;

the International Convention of 27 November 1992 on the Establishment of an International Fund for
Compensation for Oil Pollution Damage;

the International Convention of 23 March 2001 on Civil Liability for Bunker Oil Pollution Damage;

the International Convention of 3 May 1996 on Liability and Compensation for Damage in Connection with the
Carriage of Hazardous and Noxious Substances by Sea;

the Convention of 10 October 1989 on Civil Liability for Damage Caused during Carriage of Dangerous Goods by
Road, Rail and Inland Navigation Vessels.
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ANNEX 'V

INTERNATIONAL INSTRUMENTS REFERRED TO IN ARTICLE 4(4)

the Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear Energy and the Brussels
Supplementary Convention of 31 January 1963;

the Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage;
the Convention of 12 September 1997 on Supplementary Compensation for Nuclear Damage;

the Joint Protocol of 21 September 1988 relating to the Application of the Vienna Convention and the Paris
Convention;

the Brussels Convention of 17 December 1971 relating to Civil Liability in the Field of Maritime Carriage of
Nuclear Material.
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ANNEX VI

INFORMATION AND DATA REFERRED TO IN ARTICLE 18(1)

The reports referred to in Article 18(1) shall include a list of instances of environmental damage and instances of
liability under this Directive, with the following information and data for each instance:

1. Type of environmental damage, date of occurrence and/or discovery of the damage and date on which proceedings
were initiated under this Directive.

2. Activity classification code of the liable legal person(s) ().

3. Whether there has been resort to judicial review proceedings either by liable parties or qualified entities. (The type
of claimants and the outcome of proceedings shall be specified.)

4. Outcome of the remediation process.
5. Date of closure of proceedings.

Member States may include in their reports any other information and data they deem useful to allow a proper
assessment of the functioning of this Directive, for example:

1. Costs incurred with remediation and prevention measures, as defined in this Directive:
— paid for directly by liable parties, when this information is available;
— recovered ex post facto from liable parties;

— unrecovered from liable parties. (Reasons for non-recovery should be specified.)

2. Results of the actions to promote and the implementation of the financial security instruments used in accordance
with this Directive.

3. An assessment of the additional administrative costs incurred annually by the public administration in setting up
and operating the administrative structures needed to implement and enforce this Directive.

(!) The NACE code can be used (Council Regulation (EEC) No 3037/90 of 9 October 1990 on the statistical classification of economic
activities in the European Community (O] L 293, 24.10.1990, p. 1).
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Commission declaration on Article 14(2) — Environmental liability Directive

The Commission takes note of article 14(2). In accordance with this article, the Commission will present a
report, six years after the entry into force of the Directive, covering, inter alia, the availability at reasonable
costs and conditions of insurance and other types of financial security. The report will in particular take
into account the development by the market forces of appropriate financial security products in relation
to the aspects referred to. It will also consider a gradual approach according to the type of damage and
the nature of the risks. In the light of the report, the Commission will, if appropriate, submit as soon as
possible proposals. The Commission will carry out an impact assessment, extended to the economic,
social and environmental aspects, in accordance with the relevant existing rules and in particular the
inter-institutional agreement on Better Law-Making and its Communication on Impact Assessment
[COM(2002) 276 final].

_20_



T mEAENz |
LTS % HHS)

STATUTORY INSTRUMENTS

[
13

VRN AW

e

c e et
P

13.
14.
15.
i6.

2009 No. 153
ENVIRONMENTAL PROTECTION, ENGLAND

The Environmental Damage (Prevention and Remediation)
Regulations 2009

Made - - - - 29¢h January 2009
Laid before Parliament 2nd February 2009
Conting fnto foree - . Ist March 2009

CONTENTS

PART 1
Introductory provisions

Title, commencement and application

Interpretation

References to Community instruments

Meaning of “environmental damage”

Environmental damage to which theses Regulations apply
Areas of application

Other legislation

Exempticns

Exemption from damage to water

Enforcing suthorities under the Environmental Permitting (England and Wales)
Regulations 2007

Enforcing authorities in other cases
Enforcement

PART 2
Preventing environmental damage

Preventing environmental damage

Preventing further environmentsl damage
Action by the enforcing authority

Following instructions from a peblic anthority

PART 3
Remediation

_21_



17.  Assessment of damage

18.  Determining liability to remediate

19.  Appeals against liability to remediate

20.  Remediation notices

21.  Appeal against the remediation notice

22.  Further provisions on remediation notices
23.  Action by the enforcing authority

PART 4
Administration and enforcement

24,  Costs when the enforcing authority acts instead of the operator’
25.  Costs concerned with administration

26.  Proceedings for costs by an enforcing authority

27.  Costs recoverable from owner to be a charge on premises
28. Recovery of costs from other persons

29.  Requests for action by interested parties

30.  Grant of and compensation for rights of entry etc.

31.  Powers of authorised persons

32. . Provision of information to the enforcing authority

33.  Enforcement

34.  Penalties

SCHEDULE 1 — Damage to protected species, natural habitats and sites of special
scientific interest

SCHEDULE 2 — Activities causing damage
SCHEDULE 3 — Permits, etc.
SCHEDULE 4 — Remediation
PART 1 — Remediation of darnage to natural resources other than 1and
PART 2 — Remediation of damage to land
SCHEDULE 5 — Appeals
PART 1 — Appeals when the Secretary of State is not the enforcing
authority
'PART2 — Appeals when the Secretary of State is the enforcing authority
SCHEDULE 6 — Compensation
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powers conferred by that section as read with paragraph 1A of Schedule 2 to that Act.

The Regulations make provision for a purpose mentioned in section 2(2) of, and paragraph 1A of
Schedule 2 to, the European Communities Act 1972 and it appears to the Secretary of State that it

(a) S.I2008/301.
(b) 1972 c. 68, Paragraph 1A was inserted into Schedule 2 by scetion 28 of the Legislative and Regulatory Reform Act 2006
(e. 51). .
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is expedient for the Community instruments referred to in these Regulations to be construed as
references to those instruments as amended from time to time.

PART 1

Introductory provisions

Title, commencement and application

1.—(1) These Regulations may be cited as the Environmental Damage (Prevention and
Remediation) Regulations 2009 and come into force on 1st March 2009.

(2) They apply in England and the areas specified in regulation 6.

Interpretation

2.—{1) In these Regulations—

“activity” means any economic activity, whether public or private and whether or not carried
out for profit and “operator” means the person who operates or controls such an activity,
including the holder of a permit or authorisation relating to that activity, or the person
registering or notifying such an activity;

“groundwater” means all water that is below the surface of the ground in the saturation zone
and in direct contact with the ground or subsoil;

“local authority™ means—
() where there is a unitary anthority for that local government area, that authority;
(b) where there is not a unitary authority——
(i) ina metropolitan district, the council of that district;
(i1} in a non-metropolitan county, the district council;
(iii) in each London borough, the council of that borough;
(iv) in the City of London, the Common Council;
(v} on the Isles of Scilly, the Council of the Isles of Scilly;
“patural habitat” means—

(a) the habitats of species mentioned in Axticle 4(2) of, or Annex I to, Council Directive
79/409/EEC on the conservation of wild birds(a) or listed in Annex II to Council
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and

flora(b);
(b) the natural habitats listed in Annex I to Council Directive 92/43/EEC; and

(¢) the breeding sites or resting places of the species listed in Annex IV to Council Directive
92/43/EEC,;

“natural resource” means—
(a) protected species;
(b) natural habitats;

(c) species or habitats on a site of special scientific interest for which the site has been
notified under section 28 of the Wildlife and Countryside Act 1981(c);

(@)
)
O]

OJNo L 103, 25.4.1979, p. 1 as last amended by Council Directive 2008/102/EC, O] No L323, 3.12.008, p. 31).

0J No L 206, 22.7.1992, p. 7 as [ast amended by Council Directive 2006/105/EC (OJ No L.363, 20.12,2006, p. 368).

1981 ¢.69. Part II of the Act (which includes section 28) was inserted by Schedule 2 to the Countryside and Rights of Way
Act 2000 (2000 ¢. 37) and subscquently amended by Schedule 11 to the Natural Environment and Rural Communities Act
2006 (2006 c. 16).
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(d) water; and
(e) land;
“protected species” means the species mentioned in Article 4(2) of Council Directive

79/409/EEC or listed in Annex I to that Directive or Annexes II and IV to Council Directive
92/43/BEC;

“services” means the functions performed by a natural resource for the benefit of another
natural resource or the public.

(2) Unless otherwise defined in these Regulations, expressions used in Directive 2004/35/EC of
the Furopean Parliament and of the Council on environmental Hability with regard to the
prevention and remedying of environmental damage(a) have the same meaning in these
Regulations.

References to Community instruments

3. References in Schedule 2 to Community instruments are references to those instruments as
amended from time to time.

Meaning of “environmental damage”

4.—(1) These Regulations apply in relation to the prevention and remediation of environmental
damage; and “environmental damage” is damage to—

{a) protected species or natural habitats, or a site of special scientific interest,
(b) surface water or groundwater, or
(c) land,

as specified in this regulation.

(2) Environmental damage to protected species or natural habitats or a site of special scientific
interest means damage of a kind specified in Schedule 1.

(3) Environmental damage to surface water means damage to a surface water body classified as
such pursuant to Directive 2000/60/EC of the European Parliament and of the Council
establishing a framework for Community action in the field of water policy(b) such that—

(a) abiological quality element lisied in Annex V to that Directive,

{b) the level of a chemical listed in the legislation in Annex X or a chemical listed in Annex
X to that Directive, or

{c) a physicochemical quality element listed in Annex V to that Directive,

changes sufficiently to lower the status of the water body in accordance with Dircetive
2000/60/EC of the European Parliament and of the Council {(whether or not the water body is in
fact reclassified as being of lower status).

(4) Environmental damage to groundwater means any damage to a body of groundwater such
that its conductivity, level or concentration of pollutants changes sufficiently to lower its status
pursuant to Directive 2000/60/EC of the European Parliament and of the Council (and for
pollutants Directive 2006/118/EC of the European Parliament and of the Council on the protection
of groundwater against pollution and deterioration(c)) (whether or not the body of groundwater is
in fact reclassified as being of lower status).

(5) Environmental damage to land means contamination of land by substances, preparations,
organisms or micro-organisms that results in a significant risk of adverse effects on human health,

(a) OINo L 143, 30.4.2004, p. 56 as amended by Directive 2006/21/EC (OJ No L102, 11.4.2006, p. 15).

(b) OJNo L 327, 22.12.2000, p. 1 as last amended by Directive 2008/105/EC of the European Parliament and of the Council
(OJ No L 348, 24.12.2008, p. 84).

(c) OINoL372,27.12/2006, p. 18,
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Environmental damage to which these Regulations apply
5—(1) These Regulations apply in relation to environmental damage if it is caused by an
activity in Schedule 2,

(2) In the case of environmental damage to protected species or natural habitats or a site of
special scientific interest the Regulations also apply in relation to environmental damage caused
by any other activity if the operator—

(a) intended to cause environmental damage; or

(b) was negligent as to whether environmental damage would be caused.

Areas of application

6.—(1) The damage must be in an area specified in the following table.

Type of damage ‘ ' Area in which these Regulations apply

Damage to water England and all water up to one nautical mile
seaward from the baseline in England

Damage in a site of special scientific interest England
Damage to protected species or natural habitats  England
The seabed of the continental shelf®

Anywhere other than the seabed in the
renewable energy zone™

Damage to land England

® These areas do not include areas that form part of Northern Ireland, Scotland or Wales or the
territorial sea adjacent to the Isle of Man, Jersey({a) or Guernsey; and for these purposes—

(i) Wales is as defined in section 158(1) of the Government of Wales Act 2006(h);

(ii) Scotland is as defined in section 126(1) of the Scotland Act 1998(¢); and

(iii) Northern Ireland is as defined in section 98 of the Northern Ireland Act 1998(d).
(2) In this tahle—

“the baseline” means the baselines from which the breadth of the territorial sea is measured for
the purposes of the Territorial Sea Act 1987(e);

“the continental shelf” means the areas designated by Order in Council under section 1(7) of
the Continental Shelf Act 1964(f); and

“the renewable energy zone™ means the waters superjacent to the seabed situated within the
areas designated by Order in Council under section 84(4) of the Energy Act 2004(g).

(a) See section 1 of the Territorial Sea Act 1987 (c. 49) as extended to Jersey by the Territotial Sea Act 1987(Jersey) Order
1697 (S. L. 1997/278) as amended by S$.L 2002/250, and to the Isle of Man hy the Territorial Sea Act 1987 (Isle of Man)
Order 1991 (8.1 1991/1722).

() 2006¢. 32,

(c) 1998 c. 46.

(d) 1998 c. 47,

(e) 1987c. 49.

(f) 1964 c. 29. Areas have been designated under section 1(7) by S.L 1987/1265, 2000/3062 and 2001/3670. Section 1(7) was
amended by paragraph 1 of Schedule 3 to the Oil and Gas (Enterprise) Act 1982 (c. 23).

(g) 2004 c. 20. Areas have been designated under section 84(4) by S.L 2004/2668.

5
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Other legislation
7.—(1) These Regulations are without prejudice to any other enactment concerning damage to
the enviromment.

(2) They are without prejudice to the right of an operator to limit liability in accordance with the
Convention on Limitation of Liability for Maritime Claims 1976(a).

Exemptions

8—(1) These Regulations do not apply in relation to—
(a) damage that took place before the coming into force of these Regulations;

(b) damage that takes place after that date, or is threatened after that date, but is caused by an
incident, event or emission that took place before that date; or

(c) damage caused by an incident, event or emission that takes place after that date if it
derives from an activity that took place and finished before that date.

(2) They do not apply in relation to environmental damage caused by—
(a) anact of terrorismm;

(b) an exceptional natural phenomenon, provided the operator of the activity concerned took
all reasonable precautions to protect against damage being caused by such an event;

(c) activities the sole purpose of which is to protect from natural disasters;
(d) an incident in respect of which liability or compensation falls within the scope of—

(i) the International Convention of 27 November 1992 on Civil Liability for Qil
Pollution Damage;

(ii) the International Convention of 27 November 1992 on the Establishment of an
International Fund for Compensation for Qil Pollution Damage(b); or

(i#i) the International Convcntlon on Civil Liability for Bunker QOil Pollution Damage
2001(c);

(e) activities the main purpose of which is to serve national defence or international security;

(f) radicactivity from an activity covered by the Treaty establishing the European Atomic
Energy Community or caused by an incident or activity in respect of which liability or
compensation falls within the scope of the Paris Convention of 29 July 1960 on Third
Party Liability in the Field of Nuclear Energy a.nd the Brussels Supplementary
Convention of 31 January 1963; or

(g) damage caused in the course of commercial sea fishing if all legislation relating to that
fishing was complied with,

(3) They only apply to environmental damage caused by pollution of a diffuse character if it is
possible to establish a causal link between the damage and specific activities.

Exemption from damage to water

9.—(1) Damage to water does not include—

(a) damage caused by new modifications to the physical characteristics of a surface water
body,

(b) an alteration to the level of a body of groundwater pursuant to Directive 2000/60/EC of
the European Parliament and of the Council, or

{(a) The Convention is set ont in Schedule 7 to the Merchant Shipping Act 1995 (c. 21).
(b) Both these conventions were implemented in the Merchant Shipping Act 1995 (1995 ¢. 21).
(c) Implemented in the Merchant Shipping Act 1995 by amendments made to that Act by S.I. 2006/1244,

6
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(c) deterioration from high status to good status of a body of surface water resulting from
new sustainable human development activities pursuant to that Directive,
if all the conditions in paragraph (2) are fulfilled.
(2) The conditions are—

(a) all practicable steps are taken to mitigate the adverse impact on the status of the body of
water;

{(b) the reasons for those modifications or alterations are specifically set out and explained in
the river basin management plan required under Article 13 of Directive 2000/60/EC of
the European Parliament and of the Council and the objectives are reviewed every six
years;

{c} the reasons for those modifications or alterations are of overriding public interest, or the
result of the damage is outweighed by the benefits of the new modifications or alterations
to human health, to the maintenance of human safety or to sustainable development; and

(d) the beneficial objectives served by those modifications or alterations of the water body

cannot for reasons of technical feasibility or disproportionate cost be achieved by other
means,

Enforcing authorities under the Environmental Permitting (England and Wales)
Regulations 2007

10.—(1) These Regulations are enforced in accordance with this regulation if the damage is
caused by an installation, waste operation or mobile plant that requires a permit or registration
under the Environmental Permitting (England and Wales) Regulations 2007(a).

(2) If the Envirorunent Agency is responsible for granting the permit, they are enforced by the
Environment Agency in all cases.

(3) If the local authority is responsible for granting the permit—
{a) Part2 is enforced by the local anthority;
{b) Part 3 is enforced by—
(i) the local authority if the damage is to land;
(ii) the Environment Agency if the damage is to water;

(iii) Natural England if the damage is to natural habitats or protected species or a site of
special scientific interest.

Enforcing authorities in other cases

11. If the damage is caused by an activity that does not require a permit or registration under the
Environmental Permitting (England and Wales) Regulations 2007 these Regulations are enforced
in accordance with the following table. '

Type of environmental

damage Area of damage Enforcing authority
Damage to water— Environment Agency
(a) S.L2007/3538.

7
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Type of environmental

damage Area of damage Enforcing authority
Damage to protected

species or natural habitats

or a site of special

scientific interest— land Natural England

n

water but not in the sea’ Environment Agency

the continental shelf or in the - if the damage is due to

sea up to the limit of the an activity authorised
renewable energy zone by the Environment
agency, the

Environment Agency;
- otherwise the
Secretary of State

Damage to land— Local authority

) “Geq” includes—
{(a) any area submerged at mean high water spring tide; and
(b} each of the following, so far as the tide flows at mean high water spring tide—
(i) every estuary or arm of the sea; and
(ii) the waters of any channel, creek, bay or river.

Enforcement

12—(1) If there is more than one type of damage, so that there is more than one enforcing
authority, these Regulations are enforced by any or all of the specified enforcing authorities,

(2) An enforcing authority may appoint any other enforcing authority to act on its behalf.

PART 2

Preventing environmental damage

Preventing environmental damage

13.—(1) An operator of an activity that causes an imminent threat of environmental damage, or
an imminent threat of damage which there are reasonable grounds to believe will become
environmental damage, must immediately—

(a) take all practicable steps to prevent the damage; and

(b) (unless the threat has been eliminated) notify all relevant details to the enforcing authority
appearing to be the appropriate one.

(2) The enforcing authority may serve a notice on that operator that—
(a) describes the threat;
(b) specifies the measures required to prevent the damage; and

(¢) requires the operator to take those measures, or measures at least equivalent to them,
within the period specified in the notice.

(3) Failure to comply with paragraph {1} or a notice served under paragraph (2) is an offence.
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Preventing further environmental damage

14.—(1) An operator of an activity that has caused environmental damage, or has cansed
damage where there are reasonable grounds to believe that the damage is or will become
environmental damage, must immediately—

(a) take all practicable steps to prevent firther damage; and

(b) notify all relevant details to the enforcing authority appearing to be the appropriate one.
(2) The enforcing authority may serve a notice on that operator that—

(a) describes the damage;

(b) requires the operator to provide additional information on any damage that has occurred;

(c) specifies the measures required to prevent further damage; and

(d) requires the operator to take those measures, or measures at least equivalent to them,
within the period specified in the notice.

(3) Failure to comply with paragraph (1) or a notice served under paragraph (2) is an offence.

Action by the enforcing anthority
15. Any duty in this Part on the operator of an activity may be carried out by the enforcing
authority instead of the operator—
(a) inan emergency;
{(b) if the operator cannot be ascertained; or

(c) if the operator fails to comply with a notice.

Following instructions from a public authority

16. When an operator acts in accordance with the instructions of a public authority, and as a
result causes or threatens to cause environmental damage, and accordingly action is taken under
regulations 13, 14 or 15 then, unless the instructions related to an emission or incident caused by
the operator’s own activities, the operator may recover the costs of actions under those regulations
from that public authority.

PART 3

Remediation

Assessment of damage

17. Where damage has been caused, and there are reasonable grounds for believing that it is, or
may be, environmental damage, the enforcing authority mwust establish whether or not it is
environmental damage.

Determining liability to remediate

18.—(1) If the enforcing authority decides that the damage is environmental damage it must
notify the operator of any activity or activities that caused the damage (referred to in these
Regulations as “the responsible operator™) that—

(a) the damage is environmental damage;
~ (b) the responsible operator’s activity was a cause of the environmental damage;

(c) the responsible operator must submit proposals, within a time specified by the enforcing
authority, for measures that will achieve the remediation of the environmental damage in
accordance with Schedule 4; and
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(d) the responsible operator has a right to appeal.

(2) The enforcing authority may withdraw the notification if it is satisfied that the notification
should not have been served or that an appeal against the notice is likely to succeed.

Appeals against liability to remediate
19.—(1) A person served with notification under regulation 18 may notify the Secretary of State
that that person intends to appeal against that notification.

(2) Notice of appeal must be within 28 days of service of the notification under regulation 18
unless the time limit is extended by the Secretary of State.

(3) The grounds of appeal are—
(a) the operator’s activity was not a cause of the environmental damage;

(b) the enforcing authority has acted unreasonably in deciding that the damage is
environmental damage;

{c) the environmental damage resulted from compliance with an instruction from a public
authority (except an instruction relating to an emission or incident caused by the
operator’s own activities);

(d) the responsible operator was not at fault or negligent and the environmental damage was
caused by an emission or event expressly authorised by, and fully in accordance with the
conditions of a permit listed in Schedule 3;

{e) the responsible operator was not at fault or negligent and the environmental damage was
caused by an emission or activity or any manner of using a product in the course of an
activity that the operator demonstrates was not considered likely to cause environmental
damage according to the state of scientific and technical knowledge at the time when the
emission was released or the activity took place;

(f) the environmental damage was the result of an act of a third party and occurred despite
the fact that the responsible operator took all appropriate safety measures.

{(4) Schedule 5 contains procedures for the appeal.

(5) The person deciding the appeal may confirm or quash the notice.

" Remediation notices

20.—(1) Once it receives the proposals from the responsible operator (or, if a proposal is not
received within the speclﬁed time limit, at any time after the time limit has explred), the enforcing
authority must, so far as is practicable, consult—

(a) anyone who has notified an enforcing authority under regulation 29, and
(b} any person on whose land the remedial measures will be carried out,

and may consult any other person appearing to be necessary.

(2) Following consultation the enforcing authority mmst serve a remediation notice on the
responsible operator that specifies—

(a) the damage;
(b) the measures necessary for remediation of the damage, together with the reasons;
(c) the period within which those measures must be taken;

(d) any additional monitoring or investigative measures that the responsible operator must
carry out during remediation; and

(e} the right of appeal against the remediation notice.
(3) Failure to comply with a remediation notice is an offence.

10
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Appeal against the remediation notice )
21.—(1) The responsible operator may notify the Secretary of State that that person intends to
appeal against the remediation notice on the grounds that its contents are unreasonable,

(2) An appeal may only be brought against those parts of the remediation notice that are
different from proposals made by the responsible operator.

(3) Notice of appeal must be served within 28 days of service of the remediation notice unless
the time limit is extended by the Secretary of State.

(4) Schedule 5 contains procedures for the appeal.

(5) The Secretary of State or the appointed person may confirm, vary or quash the notice, and
must give written notification of the final decision and the reasons for it, and may, if appropriate,
add further compensatory remediation requirements necessitated by the lapse of time since the
remediation notice was served.

(6) A remediation notice need not be complied with pending determination of an appeal unless
the person hearing the appeal directs otherwise.

Further provisions on remediation notices

22. An enforcing authority may serve further remediation notices at any time while remediation
is being carried out or, if remediation has not been achieved, at the end of the remediation period,
requiring further or different remediation.

Action by the enforcing authority
23. Once it has established that in its opinion damage {s envirommental damage, the enforcing
authority may carry out any reasonable works—
(a) atany time if a responsible operator cannot be identified;

{(b) if a responsible operator fails to comply with a remediation notice, whether or not an
appeal is pending; or

(c) if the responsible operator is not required to remediate under these Regulations.

PART 4

Administration and enforcement

Costs when the enforcing authority acts instead of the operator
24—(1) An operator liable to carry out works under Part 2 is liable for any reasonable costs
incurred by the enforcing authority in taking any reasonable action under regulation 15,

(2) The responsible operator is liable for the reasonable costs of the enforcing authority for any
action taken under regulation 23 unless the responsible operator was not liable for the action
taken.

Costs concerned with administration

25.~(1) An operator liable to camry out works under Part 2 is liable for the reasonable costs
incurred by the enforcing authority in preparing any notice under Part 2, or in ensuring compliance
with that Part.

(2) The responsible operator is responsible for the costs incurred by the enforcing anthority
under Part 3 of—

(a) assessing whether the damage is environmental damage;

11
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(b) establishing who is the responsible operator;

(c) establishing what remediation is appropriate;

(d} carrying out necessary consultation; and

(e) monitoring the remediation, both during and after the work.

(3) Costs means costs that are justified by the need to ensure the proper and effective
enforcement of these Regulations,

Proceedings for costs by an enforcing authority
26. No proceedings for the recovery of costs may be commenced b|y the enforcing authority
under these Regulations after a period of 5 years has elapsed since—
(a) the completion of the measures to which the proceedings relate, or
(b) the identification of the operator liable to carry out the measures,

whichever is the later.

Costs recoverable from owner to be a charge on premises

27.—(1) Where any costs are recoverable under these Regulations by an enforcing authority
from a person who is the owner of premises and the enforcing authority serves a notice on that
person under this regulation—

(a) the costs carry interest, at such reasonable rate as the authority may determine, from the
date of service of the notice until the whole amount is paid; and

(b} subject to the following, the costs and accrued interest are a charge on the premises.
(2} A notice served under this regulation must—
(@) specify the amount of the costs that the enforcing authority claims is recoverable;

(b) state the effect of paragraph (1) and the rate of interest determined by the enforcing
authority under that paragraph; and

(¢c) state the effect.of paragraphs (4) to (6).

(3) On the date on which an enforcing authority serves a notice on a person under this regulation
the authority must also serve a copy of the notice on every other person who, to the knowledge of
the authority, has an interest in the premises capable of being affected by the charge.

(4) Subject to any order under paragraph (7)(b) or (c) below, the amount of any costs specified
in a notice under this regulation and the accrued interest is a charge on the premises—

(a) as from the end of the period of 21 days beginning with the date of service of the notice,
or

(b) where an appeal is brought under paragraph (6), as from the final determination of the
appeal, ‘
until the costs and interest are recovered.

(5) For the purposes of paragraph (4), the withdrawal of an appeal has the same effect as a final
determination of the appeal.

(6) A person served with a notice or copy of a notice under this regulation may appeal against
the notice to the county court within the period of 21 days beginning with the date of service.

(7) On such an appeal the court may—
(a) confirm the notice without modification,

~ (b) order that the notice is to have effect with the substitution of a different amount for the
amount originally specified in it, or

(¢) order that the notice is to be of no effect.

12
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(8) An enforcing authority has, for the purpose of enforcing a charge under this regulation, all
the same powers and remedies under the Law of Property Act 1925(a), and otherwise, as if it were
a mortgagee by deed having powers of sale and lease, of accepting surrenders of leases and of
appointing a receiver.

(9) In this regulation, “owner”, in relation to any premises, means a person {other than a
mortgagee not in possession) who, whether in that person’s own right or as trustee for any other
person, is entitled to receive the rack rent of the premises or, where the premises are not let at a
rack rent, would be so entitled if they were so let.

Recovery of costs from other persons

28. An operator who incurs liability to the enforcing authority under these Regulations (whether
in carrying out work or in payment to the enforcing authority) may recover all or some of those
costs from any other person who also caused the damage.

Requests for action by interested parties

29.—(1} Any person—
{a) who is affected or likely to be affected by environmental damage, or
(b) who otherwise has a sufficient interest,
may notify the appropriate enforcing authority of any environmental damage which is being, or
has been caused or of which there is an imminent threat,
(2) A notification must be accompanied by—

(a) a statement explaining the way the notifier will be affected by the damage, or the reason
that the notifier has a sufficient interest; and

(b) sufficient information to enable the enforcing authority to identify the location and nature
of the incident.

(3) The enforcing authority must consider the notification and inform the notifier as to the
action, if any, that it intends to take. ‘

{4) Before taking any decision the enforcing authority must, if practicable—
(a) notify the operator concerned of the notification and the accompanying information; and
(b) invite that operator to submit comments on them.

(5) Paragraphs (3) and (4) do not apply if—
(a) the notifier is not likely to be affected or does not have a sufficient interest;

(b) in the opinion of the enforcing aunthority the information provided does not disclose any
environmental damage or threat of environmental damage; or

(c) as a result of the urgency of the situation, it is not practicable for the enforcing authority
to comply with those paragraphs.

Grant of and compensation for rights of entry etc.

30.—(1) Any person whose consent is required before any works required by these Regulations
may be carried out must grant, or join in granting, such rights in relation to any land or water as
will enable the operator, or a person acting on behalf of the operator, to carry out that work.

(2) A person who grants, or joints in granting, any rights as required by paragraph (1) is entitled
to compensation from the operator determined in accordance with Schedule 6.

(@) 1925¢.20.
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Powers of authorised persons
31.—(1) Enforcing authorities may authorise persons for the purposes of enforcing these
Regulations.

(2) The powers in section 108 of the Environment Act 1995(a) apply in relation to these
Regulations, and the powers of persons authorised by the Environment Agency in that section are
exercisable by persons authorised by any enforcing authority.

(3) Those powers are extended to all areas to which these Regulations apply.

(4) In addition, a person authorised by the Secretary of State enforcing these Regulatlons in
relation to the sea may at any time board and inspect—

(a) a ship or marine installation in the United Kingdom texritorial waters adjaccnt to England;
or

(b) a United Kingdom ship (within the meaning of section 1(3) of the Merchant Shipping Act
1995) or a marine installation in the renewable energy zone (as defined in section 84 of
the Energy Act 2004(b)).

(5) For the purposes of exercising the powers in this Repulation, the authorised person may
require a ship or marine installation—

(a) to stop; or

(b) to do anything else that will facilitate the boardmg of that or any other ship or marine
installation,

(6) An authorised person who has boarded a ship or marine installation may, for the purposes of
disembarking from the ship or installation, require that ot any other ship or marine installation—

(a) to stop; or

(b) to do anything else that will enable the authorised person, and any person accompaiying
that person, to disembark.

{(7) An authorised person may require any person on board a vessel or marine installation fo
afford such facilities and assistance with respect to matters under that person’s control as the
authorised person considers would facilitate the exercise of any power conferred by this section,

(8) It is an offence to fail to comply with instructions given under this regulation, or knowingly
to provide false or misleading information.
Provision of information to the enforcing authority

32, An enforcing authority may require an operator to provide such information as it may
reasonably require to enable the enforcing authority to carry out its functions under these
Regulations, and failure to provide such information is an offence.

Enforcement

33. No enforcement action may be taken under these. Regulations 30 years or more after the
enission, event ot incident concerned.
Penalties

34.—(1) A person guilty of an offence under these Regulations is liable—

(s) on summary conviction, to a fine not exceeding the statutory maximum or to
imprisonment for a term not exceeding three months or both; or

(a) 1995¢.25.
(b) 2004 c. 20.
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{b) on conviction on indictment, to a fine or to imprisonment for a term not exceeding two
years or both,

(2) Where a body corporate is guilty of an offence under these Regulations, and that offence is
proved to have been committed with the consent or connivance of, or to have been attributable to
any neglect on the part of—

(a) any director, manager, secretary or other similar person of the body corporate, or
{(b) any person who was purporting to act in any such capacity,

that person is guilty of the offence as well as the body corporate.

(3) For the purposes of paragraph (2), “director”, in relation to a body corporate whose affairs
are managed by its members, means a member of the body corporate.

Phil Hunt

‘ Minister of State

29th January 2009 Department for Environment, Food and Rural Affairs
SCHEDULE 1 Regulation 4

Damage to protected species, natural habitats and sites of special
scientific interest

Damage to protected species and natural habitats

1.—(1) In the case of protected species or natural habitat (other than damage on a site of special
scientific interest to which paragraph 4 applies) the damage must be such that it has a significant
adverse effect on reaching or maintaining the favourable conservation status of the protected
species or natural habitat taking into account—

(2) the conservation status at the time of the damage;

(b) the services provided by the amenities they produce;

(c) their capacity for natural regeneration;

(d) the number of individuals, their density or the area covered;

(e) the role of the particular individuals or of the damaged area in relation to the species or to
the habitat conservation and the rarity of the species or habitat assessed at the relevant
level whether local, regional or Community-wide;

{f) the capacity of the species for propagation, its viability or the capacity of the habitat for
natural regeneration; and

(g) the capacity of the species or habitat to recover within a short time of the damage being
caused to a condition that Ieads to its state at the time of the damage or better without any
intervention other than increased protection measures.

Conservation status of natural habitats

2.—(1} A natura] habitat’s conservation status is the sum of the influences acting on that habitat
and its typical species that may affect its long term natural distribution, structure and functions as
well as the long term survival of its typical species.

(2) Its conservation status is favourable if—

(a) the natural range and areas covered within that natural range are stable or increasing;
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{b) the specific structure and functions which are necessary for the long term maintenance of
the natural habitat exist and are likely to continue to exist for the foreseeable future; and

(¢) the conservation status of its typical species is favourable.

Conservation status of species

3—(1) A species’ conservation status is the sum of the influences acting on the species
concerned that may affect the long term distribution and abundance of its populations.

(2) The conscrvation status is favourable if—

() the population dynamics data on the species concerned indicate that it is maintaining
itself on a long term basis as a viable component of its natural habitat;

(b) the natural range of the species is neither being reduced nor is likely to be reduced for the
foreseeable future; and

(c} there is, and will probably continue to be, a sufficiently large habitat to maintain its
populations on a long term basis.

Sites of special scientific interest

4.—{1} In the case of a site of special scientific interest, the damage must be to—

(a) the species or habitats notified under section 28 of the Wildlife and Countryside Act
1981(a); or

(b) protected species or natural habitats.
(2) The damage must have an adverse effect on the integrity of the site (that is, the coherence of

its ecological structure and function, across its whole area, that enables it to sustain the habitat,
complex of habitats or the levels of populations of the species affected).

Express authorisation

5. Damage to protected species and natural habitats, and damage on a site of special scientific
interest, does not include damage cansed by an act expressly authorised by the relevant anthorities
in accordance with the Conservation (Natural Habitats, etc.) Regulations 1994(b} or Part IT of the
Wildlife and Countryside Act 1981,

SCHEDULE 2 Regulation 5

Activities causing damage

Operations to which this Schedule applies

1. This Schedule lists the activities for which there is liability under regulation 5(1).

Operation of permitted installations

2. The operation of installations subject to permit in pursuance of Directive 2008/1/EC of the
European Parliament and of the Council concerning integrated pollution prevention and control(e)

(a) 1981 c. 69. Part I of the Act (which includes section 28) was inserted by Schedule 9 to the Countryside and Rights of Way
Act 2000 (2000 c. 37) and subsequently amended by Schedule 11 to the Natural Environment and Rural Communities Act
2006 (2006 c. 16).

{b) S.L 1994/2716 as last amended by 8.1, 2009/6,

(c) OJNoL24,29.1.2008, p. 8.
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(all activities listed in Annex I to that Directive with the exception of installations or parts of
installations used for research, development and testing of new products and processes).

Waste management operations

3.—(1) Waste management operations, including the collection, transport, recovery and disposal
of waste and hazardous waste, including the supervision of such operations and afier-care of
disposal sites, subject to permit or registration in pursvance of Directive 2006/12/EC of the
European Parliament and of the Council on waste(a) and Council Directive 91/689/EEC on
hazardous waste(b).

(2) The operation of landfill sites under Council Directive 199%/31/EC on the landfill of
waste(c) and the operation of incineration plants under Directive 2000/76/EC of the European
"Parliament and of the Council on the incineration of waste{d).

(3) This does not include the spreading of sewage sludge from urban waste water treatment
plants, treated to an approved standard, for agricultural purposes.

Mining waste

4, The management of extractive waste under Directive 2006/21/EC of the European Parliament
and of the Council on the management of waste from extractive industries(e).

Discharges requiring authorisation

5.—(1) All discharges into the inland surface water that require prior authorisation in pursuance
of Directive 2006/11/EC of the European Parliament and of the Council on pollution caused by
certain dangerous substances discharged into the aquatic environment of the Cormunity(f).

(2) All discharges of substances into groundwater that require prior authorisation in pursuance
of Council Directive 80/68/EEC on the protection of groundwater against pollution caused by
certain dangerous substances(g).

(3) All discharges or injections of pollutants into surface water or groundwater that require a
permit, authorisation or registration under Directive 2000/60/EC of the European Parliament and
of the Council of establishing a framework for Community action in the field of water policy(h).

Water abstraction and impoundment

6. Water abstraction and impoundment of water subject to prior anthorisation in pursuance of
Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for
Community action in the field of water policy.

Dangerous substances, plant protection products and biocidal products

7. Manufacture, use, storage, processing, filling, release into the environment and onsite
transport of—

(a) OJNolL 114, 27.4.2006, p. 9 as last amended by Directive 2008/98/EC of the Erropean Parliament and of the Council (O]
No L 312, 22.11.2008, p. 3).

(b) OJNoL 377, 31.12.91, p. 20 as last amended by Directive 2008/98/EC of the European Parliament and of the Council (O
NoL3i2,22.11.2008, p. 3).. .

(c) OJNo L 182, 16.7.99, p. 1 as last amended by Regulation (EC) No 1137/2008 of the European Parliament and of the
Council (OJNo L 311, 21.11.2008, p. 1.

(d) OJNo L 332, 28.12.2000, p. 91 as corrected in OJ No L 145, 31.5.2001, p. 52.

{e) OJNoI102, 11.4.2006, p. 15.

{f) OJINoL 64,4.3.2006, p. 52.

(g) OJNoL 20, 26.1.80, p, 43 ag amended by Conneil Directive 31/692/EC (O] No L 377, 31.12.1991, p. 48).

(h) OJNo L 327, 22.12.2000, p. 1 as amended by Directive 2008/105/EC of the European Parliament and of the Council (OJ
No L 348, 24.12.2008, p. 84).
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(a) dangerous substances as defined in Article 2(2) of Council Directive 67/548/EEC on the
approximation of the laws, regulations and administrative provisions of the Member
States relating to the classification, packaging and labelling of dangerous substances (a);

(b) dangerous preparations as defined in Article 2(2) of Directive 1999/45/EC of the
European Parliament and of the Council concerning the approximation of the laws,
regulations and administrative provisions of the Member States relating to the
classification, packaging and labelling of dangerous preparations(b);

(¢) plant protection products as defined in Article 2(1) of Council Directive 91/414/EEC
concerning the placing of plant protection products on the market{c); and

{(d) biocidal products as defined in Article 2(1)(a) of Directive 98/8/EC of the European
Parliament and of the Council conceming the placing of biocidal products on the
market(d). '

Transport

8. Transport by road, rail, inland waterways, sea or air of dangerous goods or polluting goods as
defined in—

(a) Annex A to Council Directive 34/55/EC on the approximation of the laws of the Member
States with regard to the transport of dangerous goods by road(e);

(b) the Annex to Council Directive 96/43/EC on the approximation of the laws of the
Member States with regard to the transport of dangerous goods by rail(f); and

{c) Council Directive 93/75/EEC concerning minimum requirements for vessels bound for or
leaving Commmunity ports and carrying dangerous or polluting goods(g).

Genetically modified organisms

9.—(1) Any contained use, including transport, involving genetically modified organisms
(including genetically modified micro-organisms as defined by Council Directive 90/219/EEC on
the contained use of genetically modified micro-organisms(h)).

(2) Any deliberate release into the environment, transport and placing on the market of
genetically modified organisms as defined by Directive 2001/18/EC of the European Parliament
and of the Council on the deliberate release into the environment of genetically modified
organisms(i).

Transhoundary shipment of waste

10. Transboundary shipment of waste within, into or out of the Community, requiring an
authorisation or prohibited under Regulation (EC) No 1013/2006 of the European Patliament and
of the Council on shipments of waste(j).

(a) OJNo 196, 16.8.67, p. I as last amended by Regulation (EC) No 2008/1272 of the European Parliament and of the Couneil
{OT No L 353, 31.12.2008, p. 1).

(b) O No L 200, 30.7.99, p. I as last amended by Regulation (EC) No 2008/1272 of the European Parliament and of the
Council (O No L 353, 31.12,2008, p. 1).

(c) OJNoL230,19.891,p. 1 as last amended by Commission Directive 2008/127/EC (O] Na L 344, 20.12,2008, p. 89).

(d) OJNoL 123, 24.4.98, p. 1 as last amended by Directive 2008/31/EC of the European Parliament and of the Council (OJ
No L 81, 20.3.2008, p. 57).

(e) OJNoL319,12.12.94, p. 7 as last amended by Commission Directive 2006/89/EC (O] No L 3035, 4.11.2006, p. 4).

(f) OINoL 235, 17.9.96, p: 25 as last amended by Commission Directive 2006/90/EC (OJ No L 305, 4.11.2006, p. 6).

(g} OFNo L 247, 5.10.93, p. 19 as last amended by Dircctive 2002/84/EC of the European Parliament and of the Council (OJ
No L1324, 29.11.2002, p. 53).

(h) OFNoL 117,8.5.90, p. 1 as last amended by Comrnission Decision 2005/174/EC (O No L §9, 5.3,2005, p. 20).

(i) ©OJNoL 106, 17.4.2001, p. | as last amended by Directive 2008/27/EC of the European Parliament and of the Council (OJ
No L81,20.3.2008, p. 45).

(i) OF No L 190, 12,7.2006, p. 1 as last amended by Commnission Regulation (EC) No 669/2008 (OJ No L 188, 16.7.2008,
p. 7. '
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SCHEDULE 3 Regulation 19

Permits, etc.

1. The following are permits for the purposes of regulation 19(3) in so far as they relate to an
activity in Schedule 2—

(2}

®)
()

(d)
(e)
M

4]

(h)

a permit granted under the Environmental Permitting (England and Wales) Regulations
2007(a) or a registration under those Regulations;

a licence granted under Part IT of the Food and Environment Protection Act 1985(h);

a water discharge consent, an ordinary or emergency drought order or a drought permit
under the Water Resources Act 1991(c);

an authorisation under the Groundwater Regulations 1993(d);

a water abstraction or impoundment licence under the Water Resources Act 1991;

an approval of a pesticide under the Control of Pesticides Regulations 1986{e), an
authorisation of a biocidal product under the Biocidal Products Regulations 2001(f) or an
authorisation of a pesticide under the Plant Protection Products Regulations 2005(g);

a consent for the deliberate release of genetically modified organisms granted by the
Secretary of State under section 111(1) of the Environmental Protection Act 1990(h) or a
consent given in any other member State for the placing of a genetically modified
organism on the market as a product or in a product in accordance with Directive
2001/18/EC of the European Parliament and of the Council on the deliberate release into
the environment of genetically modified organisms(i);

an authorisation given in any member State in accordance with Article 7 or 19 of
Regulation (EC) No 1829/2003 of the European Parliament and of the Council on
genetically modified food and feed(j).

SCHEDULE 4 Regulation 18

Remediation

PART 1

Remediation of damage to natural resources other than land

Application of Part 1

1. This Part relates to remediation of damage to natural resources other than land,

8.1 2007/3538.

1985 ¢. 48.

1991 ¢. 57 as amended by the Water Act 2003 (c. 37).

S.1. 1998/2746 as last amended by 8.1 2007/3538.

5.1 1986/1510 to which there are amendments not relevant to these Regulations.

S.L 2001/880 to which there are ametdments not relevant to these Regulations.

8.1 2005/1435 to which thete are amendments not relevant to these Regulations.

1990 c. 43.

OJ No L 106, 17.4.2001, p. 1 as last amended by Directive 2008/27/EC of the European Parliament and of the Council (QF
No L 81, 20.3.2008, p. 45).

OJ No L 268, 18.10.2003, p. 1 as last amended by Regulation (EC) No 298/2008 of the European Parlizment and of the
Council (OFNo L 97, 9.4.2008, p. 64).
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Risk to human health

2. Remediation must remove any significant risk to human health.

Objective

3. The objective of remediation is to achieve the same level of natural resource or services as
would have existed if the damage had not occurred.

Primary and complementary remediation
4.—(1) The remediation must consist of such primary remediation or complementary
remediation or both as will achieve the objective.

(2) Primary remediation is any remedial measure which returns the damaged natural resources or
impaired services to, or towards, the state that would have existed if the damage had not occurred
(natural recovery is a permitted form of primary remediation in appropriate cases).

(3) Complementary remediation is any remedial measure taken in relation to natural resources or
services to compensate for the fact that primary remediation does not result in fully restoring the
damaged natural resources or impaired services to the state that would have existed if the damage
had not occurred.

Compensatory remediation

5.~(1) In addition compensatory remediation must be provided to compensate for interim losses
of natural resources or services that occur from the date of damage until remediation has achieved
its objective; and in this paragraph “interim losses” means losses which result from the fact that
the damaged natural resources or services are not able to perform their ecological functions or
provide services to other natural resources or to the public until the primary or complementary
remediation has been carried out.

(2) Compensatory remediation does not include financial compensation.

Choice of remediation
6.—(1) The remediation options must be evaluated using best available methods, and based
on—
(a) the effect of each option on public health and safety;
(b) the cost of implementing the option;
(c) the likelihood of success of each option;

(d) the extent to which each option will prevent future damage, and avoid collateral damage
as a result of implementing the option;

(e) the extent to which each option benefits each component of the natural resource or
service;

() the extent to which each option takes account of relevant social, economic and cultural
concems and other relevant factors specific to the locality;

(g) the length of time it will take for the restoration of the environmental damage to be
effective;

(h) the extent to which each option achieves the restoration of the site of the environmental
damage; and

(i) the geographical linkage to the damaged site.
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Identification of complementary and compensatory remediation

7—(1) If possible, complementary and compensatory remedial measures must provide natural
resources or services of the same type, quality and quantity as those damaged.

(2) Where this is not possible, similar but different natural resources or services must be
provided (for example, by offsetting a reduction in the quality of natural resources or services by
increasing their quantity).

(3) Where this is not possible, different natural resources or services may be provided, and the
remedial measures must have the same monetary valuation as the lost natural resources or
services.

(4) If valuation of the lost natural resources or services is practicable, but valuation of the
remedial measures cannot be made within a reasonable time or at a reasonable cost, then remedial
measures may be provided whose cost (instead of monetary valuation) is equivalent to the value of
the lost natural resources or services.

(5) In the case of complementary remediation at a new site, where possible and appropriate this
site should be geographically linked to the damaged site.

Options

8.—(1) When evaluating the different identified remedial options, primary remedial measures
that do not fully restore the damaged water or protected species or natural habitat to its state at the
time of the incident or that restore it more slowly may be decided on (for example, when the
equivalent natural resources or services could be provided elsewhere at a lower cost).

(2) This decision can be taken only if the natural resources or services foregone as a result of the
decision are compensated for by increasing complementary or compensatory actions to provide a
similar level of natural resources or services.

(3) The enforcing authority may at any time decide that no further remedial measures need be
taken if—
(a) the remedial measures already taken have removed any significant risk of adversely
affecting human health, water or protected species and natural habitats; and

{b) the cost of the remedial measures needed for restoration to its state before the incident
would be disproportionate to the environmental benefits to be obtained.

PART 2

Remediation of damage to land

Remediation of damage to land

9.—(1) This Part applies in relation to damage to land.

(2) The remediation must ensure, as a minimum, that the relevant contaminants are removed,
controlled, contained or diminished so that the land, taking account of its lawful current use or any
planning permission in existence at the time of the damage, no longer poses any significant risk of
adverse effects on human health,

(3) The presence of such risks must be assessed through risk-assessment procedures taking into
account the characteristic and function of the soil, the type and concentration of the harmfiil
substances, preparations, organisms or micro-organisms, their risk and the possibility of their
dispersion,

(4) Natural recovery is a permitted form of remediation in appropriate cases.
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SCHEDULE 5 ' Regulations 19 and 21

Appeals

PART 1
Appeals when the Secretary of State is not the enforcing authority
* 1, This Part appliés when the Secretary of State is not the enforcing authority.

2. Notification of appeal must contain—
(a) a copy of the notification or remediation notice appealed against; and
(b) the grounds of appeal.
3. When notification is received, the Secretary of State must send & copy of the notification of
appeal to the enforcing anthority, and the enforcing anthority must immediately send a copy to any

person who appears to it to have a particular interest in the subject matter of the appeal, and notify
the Secretary of State whom it has notified.

4. The Secretary of State must notify the appellant of the time limit within which the appellant
must provide in writing—
(2) a statement of case; and
{b) all relevant correspondence.
5. When these are received, the Secretary of State must send all the documents to the enforcing

authority, giving the enforcing authority a time limit within which it must provide a written
response. :

6. At the same time the Secretary of State must notify any person notified under paragraph 3 of
the time limit under paragraph 5 and invite them make representations before that date.

7. The Secretary of State must then decide whether further evidence is needed, and give
directions accordingly.

8. The Secretary of State must then refer the appeal to a person appointed by the Secretary of
State to deal with the appeal, and specify to the appointed person whether or not the appeal must
be dealt with by written procedure or whether a hearing must be held.

9, Following the conclusion of the appeal by the appointed person, the appbinted person must
decide the matter or, if so directed by the Secretary of State at any stage before the decision is
made, make a recommendation to the Secretary of State, who must decide the appeal.

10. The person deciding the appeal may make such order as to the costs of the parties (including
parties who make representation) as is fit.

PART 2
Appeals when the Secretary of State is the enforcing authority

11. If the Secretary of State is the enforcing authority, the procedures in Part 1 apply except
that— ‘
{(a) the Secretary of State must appoint an appointed person as soon as notification of appeal
is geceived; .
(b) the appointed person must carry out the functions of the Secretary of State specified in
that Part; and

!
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(c) the appointed person must in all cases decide the appeal.

SCHEDULE 6 Regulation 30

Compensation

Compensation for grant of rights

1. This Schedule prescribes—

{(a) the period within which a person who grants, or joins in granting, any rights pursuant to
regulation 30 may apply for compensation for the grant of those rights;

(b) the manner in which, and the person to whom, such an application may be made; and

{c) the mamner of determining such compensation, for determining the amount of such
compensation and for making supplemental provision relating to such compensation.

Interpretation

2. In this Schedule—
“the grantor” means the person who grants, or joins in granting, any right; and

“relevant interest” means an interest in land out of which a right has been granted or which is
" bound by a right granted.

Period for making an application
3. An application for compensation must be made before the expiry of a period of 12 months
beginning with—
(a) the date of the grant of the rights in respect of which compensation is claimed, or
(b) where there is an appeal against the notice in relation to which those rights were granted,
the date on which the appeal is determined or withdrawn,

whichever is the later date.

Manner of making an apyplication

4.—(1) An application for compensation must be made in writing and delivered at or sent by
pre-paid post to the last known address for correspondence of the person to whom the right was
granted,

(2) The application must contain—

(a) a copy of the grant of rights in respect of which the grantor is applying for compensation
and of any plans attached to such grant;

(b) a description of the exact nature of any interest in land in respect of which compensation
is applied for; and

(¢) a statement of the amount of compensation applied for, distinguishing the amounts
applied for under each of sub-paragraphs (a) to (e) of paragraph 5 and showing how the
amount applied for under each sub-paragraph has been calculated.

Loss and damage for which compensation payable

5. Compensation is payable for loss and damage of the following descriptions—
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{a) any depreciation in the value of any relevant interest to which the grantor is entitled
which results from the grant of the right;

(b) loss or damage, in relatlon to any relevant interest to which the grantor is entitled,
whicl—

(@) is attributable to the grant of the right or the exercise of it;
(ii) does not consist of depreciation in the value of that interest; and

(iii) is loss or damage for which the grantor would have been entitled to compensation by
way of compensation for disturbance, if that interest had been acquired compulsorily
under the Acquisition of Land Act 1981(a), in pursuance of a notice fo treat served
on the date on which the grant of the right was made;

(c) damage to any interest in land to which the grantor is entitled which is not a relevant
interest and which results from the grant of the right or from the exercise of it;

(d) any loss or damage sustained by the grantor, other than in relation to any interest in land
to which the grantor is entitled, which is attributable to the grant of the right or the
exercise of it; and

(e) the amount of any valuation and legal costs reasonably incurred by the grantor in granting
the right and in the preparation of the appllcatron for and the negotiation of the amount of
compensation.

Basis on which compensation assessed

" 6.—(1) The rules set out in section 5 of the Land Compensation Act 1961(b) (rules for assessing
compensation) have effect, so far as applicable and subject to any necessary modifications, for the
purpose of assessing any compensation as they have effect for the purpose of assessing
compensation for the compulsory acquisition of an interest in land.

(2) Where the relevant interest in respect of which any compensation is fo be assessed is subject
to a mortgage—

(a) the compensation must be assessed as if the interest were not subject to the mortgage;

(b) no compensation is payable in respect of the interest of the mortgagee (as distinct from
the interest which is subject to the mortgage); and

(c) any compensation payable in respect of the interest that is subject to the mortgage must
be paid to the mortgagee or, if there is more than one mortgagee, to the first mortgagee
and must, in either case, be applied as if it were proceeds of sale,

Determination of disputes

7—(1) Any qucst1on of disputed compensation must be referred to and determmed by the Lands
Tribunal,

(2) In relation to the determination of any such question of compensation the provisions of
sections 2 and 4 of the Land Compensation Act 1961 (procedure on references to the Lands
Tribunal and costs) shall apply as ifF—

(a) the reference in section 2 of the Land Compensation Act 1961 to section I of that Act
* were a reference to sub-paragraph (1) of this paragraph; and

(b) references in section 4 of that Act to the acquiring authority were references fo the person
to whom the rights were granted.

(a) 1981 c.67.
{b). 1961 c. 33.
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations implement Directive 2004/35/EC of the European Parliament and of the
Council on environmental liability with regard to the prevention and remedying of environmental
damage,

They apply to damage to protected species, natural habitats, sites of special scientific interest,
' water and land (regulation 4).

They are enforced by the bodies specified in regulations 16 and 11,

They provide that, for certain economic activities, where there is a imminent risk of environmental
damage, the operator must take steps to prevent it, and if it has occurred must prevent further
damage. Where damage has occurred the enforcing authority must assess the damage and identify
remedial measures. It must then serve a remediation notice on the responsible operator specifying
what remediation is required (Part 3).

They make provision for enforcement (Part 4),

Breach of specified provisions of the Regulations is an offence punishable—

(a) on summary conviction, with a fine not exceeding the statntory maximum or to
imprisonment for a term not exceeding three months or both; or

{b) on conviction on indictment, with a fine or to imprisonment for a term not exceeding two
years or both.

An impact assessment has been prepared and placed in the libraries of both Houses of Parliament.
-1t is available, together with a transposition note, on the Defra website at www.defra.gov.uk.

© Crown copyright 2009 -

Printed and published in the UK by The Stationery Office Limited under the authority and superintendence of Carol Tullo, Controller
of Her Majesty’s Stationery Office and Queen’s Printer of Acts of Parliament.
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Act serving to implement the Directive of the European Parliament and of the
Council
on Environmental Liability with Regard to the Prevention and Remedying
of Environmental Damage’.

of 10 May 2007

The Bundestag has adopted the following Act:

Article 1 .
Environmental Damage Prevention and Remediation Act.
(Environmental Damage Act - EDA [USchadG})

§ 1
Relationship with other laws and regulations

This Act shall govemn as far as laws and regulations at federal or state (Ldnder) level do
not cover the prevention and remediation of environmental damage in specific detail or

their provisions fall short of this Act. Laws and regulations that go beyond this Act shall

remain unaffected.

§ 2

Definitions

For the purpose of this Act,
1. Environmental damage: means

a)  damage to species and natural habitats as defined in § 21a of the Federal Na-
ture Conservation Act,

b) water damage as defined in § 22a of the Federal Water Resources Act,

c) land damage by impacts on soil functions as defined in § 2 Sec. 2 of the Fed-
eral Soil Proiection Act, as a result of the direct or indirect introduction of sub-
stances, preparations, organisms or micro-organisms on, in or under land, that
creates a threat to human health;

2. -Damage or detriment: means a measurable adverse change in a natural resource
(species and natural habifats, water and soil) or measurable impairment of a naturat
resource service which may occur directly or indirectly;

3. Responsible parfy: means any natural or legal person who engages in or conirols the
occupational activity, including the helder of a permit or authorisation for such an ac-
fivity or the person registering or nofifying such an activity, thereby direcily causing
environmental damage or the immediate threat of such damage.

! This Act serves to implement Directive 2004/35/EC of the European Parliament and of the Council of 21 April
2004 on environmental Jiability with regard to the prevention and remedying of environmental damage (Official
Journal of the European Union No L 143, p. 56).
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4. Occupational activity: means any activity carried out in the course of an economic
activity, a business or an undertaking, irrespectively of its private or public, profit or
non-profit character;

5. Imminent threat of environmental damage: means a sufficient likelihood that environ-
mental damage will occur in the near future;

6. Preventive measure: means any measure taken in the case of an imminent threat
of environmental damage with a view to preventing or minimising that damage;

7. Damage control measure: means any measure taken to immediately control, contain,
remove or otherwise manage the relevant contaminants and other damage factors
concerned in order to limit or prevent further environmental damage and adverse ef-
fects on human health or any further impairment of natural resource services;

8. Remedial measure: means any measure serving o remedy environmentali damage
in accordance with the special regulations;

9, Costs: means the necessary costs incurred in the proper and effective implementa-
tion of this Act including the costs of assessing environmental damage or an immi-
nent threat of such damage, alternatives for action as well as the administrative, le-
gal, and enforcement costs, the costs of data collection and other general costs,
monitoring and supervision costs;

10. Special regulations: means the Federal Nature Conservation Act, the Federal Water
Resources Act and the Federal Soil Protection Act, including the ordinances issued
for their implementation.

§3

Scope
(1) This Act applies to

1. environmental damage and the imminent threat of such damage caused by any oc-
cupational activity listed in Annex 1;

2.damage to species and natural habitats as defined in § 21a Sec. 2 and 3 of the Fed-
eral Nature Conservation Act and the imminent threat of such damage caused by
occupational activities other than those listed in Annex 1, to the extent the operator
has been at fault or negligent.

(2) This Act applies to damage to species and natural habitats and the imminent threat of
such damage occurring within the Exclusive Economic Zone and the continental shelf, as
defined within the provisions of the United Nations Convention on the Law of the Sea of 10
December 1982 (Federal Law Gazette 1994 Il p. 1799).

(3) This Act does not apply to environmental damage or the imminent threat of such damage
caused by:

1. armed conflicts, hostilities, civil war or insurrections,
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2. an exceptional, inevitable and irresistible naturatl phenomenon,

3. an incident in which liability or compensation fall within the scope of any of the inter-
national conventions listed in Annex 2 in their respective versions applicable to Ger-
many,

4. the exercise of activities covered by the Treaty establishing the European
Atomic Energy Community, or

5. an incident or activity for which liability or compensation falls within the scope of

any of the international instruments listed in Annex 3 in their respeciively applica-

ble versions.
(4) This Act shall only apply fo cases in which the environmental damage or the imminent
threat of such damage is caused by pollution of a diffuse character, where a causal link be-
fween the damage and the activities of individual responsible parties can be established.
(5) This Act does not apply to activities whose main purpose is {o serve defence or interna-
tional security nor o activities whose sole purpose is to protect from natural disasters.

§4
Information obligation

In the event of an imminent threat of an environmental damage, or when an environmental

damage has occurred, the responsible party must promptly inform the competent authority
of all relevant aspects of the situation.

§5
Threat prevention obligation

In the event of an imminent threat of an environmental damage, the responsible party must
promptly take the necessary preventive measures,

§6
Remedial obligation
Where an environmental damage has occurred, the responsible party must
1. take the necessary damage conirol measures,
2. take the necessary remedial measures according to § 8.

§7

General obligations and powers of the competent authority

(1) The competent authority shall monitor the responsible party to ensure that the neces-
sary preventive, damage control and remedial measures are taken.

_49_



-4 -

(2) With regard to the obligations under §§ 4 fo 6, the competent authority may require the
responsible party {o

1. provide all necessary information and data on an imminent threat of environmental
damage, on a suspected imminent threat or on a damage that has occurred, along
with the responsible party's own assessment,

2.take the necessary preventive measures,

3. take the necessary damage control and remedial measures.

§8

Determination of remedial measures

(1) The responsible party shall be obligated to identify, in accordance with the special regula-
tions, the necessary remedial measures and to submit them to the competent authority for
approval, unless the competent authority has taken the necessary remedial measures.

(2) The competent authority shall decide, in accerdance with the special regulations, on the
nature and extent of the remedial measures to be taken.

{3) If several instances of environmental damage do not allow for remedial measures taken
at the same time, the competent authority can prioritise the remedial measures in due con-
sideration of the nature, extent and gravity of the various instances of environmental dam-
age, of the possibility of a natural recovery and of the risks to human heaith.

(4) The competent authority informs those affected and the appropriate associations entitled
to an application per § 10 about the planned remedial measures, giving them an opportunity
to submiit their observations; such information may be in the form of a public announcement.
Timely responses will be taken into account in the decision process.

§9

Costs of preventive and remedial measures

(1) Subject to any claims against public authorities or third parties the responsible party shall
bear the costs of the preventive, damage control and remedial measures. For the enforce-
ment of this Act by the Lander authorities the Lénder shall issue provisions, necessary for
implementing Directive 2004/35/EC of the European Parliament and of the Council of 21
April 2004 on environmental liability with regard to the prevention and remedying of envi-
ronmental damage (OJ EC No L 143, p. 56), on cost allocations, cost exemptions and cost
reimbursements including payment deadlines; in particular, the Ldnder may decide that,
subject to the provisions of Article 8 Sec. 4 of Directive 2004/35/EC, the responsible party
may not have to bear the costs of the remedial measures taken. In doing so the Ldnder will
take into account the particular situation in the agricultural sector with regard to the use of
pesticides.

(2) Multiple responsible parties, regardiess of the manner in which they were obligated, shall
have the right to compensatory claims among themselves. Unless stipulated otherwise, the
cbligation to provide such compensation and the extent of the compensation to be provided
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shall depend on the degree to which the damage or threat was caused primarily by one party
or the other; § 426 Sec. 1 s. 2 of the Civil Code is applicable accordantly. The statute of limi-
tations for any compensatory claim will be three years; §§ 438, 548 and 606 of the Civil Code
will not be applicable. The statute of limitations begins following collection of costs, when the
competent authority carries out measures itself, otherwise it begins following completion of
the measures by the responsibie party and at the time at which the responsible party be-
comes aware of the identity of the person obligated to provide compensation. Regardless of
such knowledge, the statute of limitation for such compensatory claim is 30 years following
the completion of the measure. For legal actions, recourse to the ordinary courts shall be
available.

(3) This Act does not influence the right of the responsible party to limit its liability in accor-
dance with § 486 Sec. 1, 4 and 5, § 487 to 487e of the Commercial Code or § 4 to 5m of the
inland Waterways Act.

§10
Request for action

The competent authority will take action towards the enforcement of the remedial obligation
under this Act ex officio or when an affected party or an association, entitled to appeal under
§ 11 Sec. 2, submits a corresponding application and when the facts on which that applica-
tion is based plausibly suggest the occurrence of an environmental damage.

§ 11
l.egal protection

(1) An administrative act taken pursuant to this law shall state the reasons and must be pro-
vided with an instruction about legal remedies available.

(2} For associations recognised or considered to have been recognised pursuant to § 3 Sec.
1 of the Environmental Appeals Act (of 7 December 2007, Federal Law Gazette | p. 2816),
legal remedy against a decision or the omission of a decision by the competent authority
according to this present Act is available through § 2 of the Environmental Appeals Act.

§12
Cooperation with the Member States of the European Union

(1) Where environmential damage affects or is likely to affect one or several Member States
of the European Union, the competent authority shall cooperate with the corresponding au-
thorities of the other Member States, exchanging to a reasonable extent the information
needed to ensure the necessary preventive, damage control and remedial measures to be
taken.

(2) In the event an environmental damage has been caused within the scope of validity of
this Act, with a potential effect on the territory of another Member State of the European Un-

ion, the competent authority shall be required to provide adequate information to the poten-
tially affected Member States.

(3) Where a competent authority identifies an environmental damage that was caused not
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within the scope of validity of this Act but within the territory of another Member State of the
European Union, it may make recommendations for the implementation of preventive,
damage control and remedial measures, and it may seek to recover the costs it has in-
curred in relation o the adoption of such measures.

§ 13
Time-limited applicability

(1) This Act does not apply to damage caused by emissions, events or incidents that tcok
place prior to 30 April 2007 or derive from specific activities that finished prior to that date.

(2) This Act does not apply to damage caused more than 30 years ago, if during that period
no authority took action against the responsible party.

ANNEX 1 (to § 3 Sec. 1) Occupational activities

1. The operation of installations subject to permit in pursuance of Council Directive
96/61/EC of 24 September 1996 concerning integrated pollution prevention and control.
That means all aclivities listed in Annex | of Directive 96/61/EC with the exception of in-
stallations or parts of installations used for research, development and testing of new
products and processes.

2. Waste management operations (the collection, fransport, recovery and disposal of waste
and hazardous waste, including the supervision of such activities and after-care of dis-
posal sites), subject to a permit, an announcement or a plan approval pursuant to regula-
tions implementing Council Directive 75/442/EEC of 15 July 1975 on waste and Council
Directive 91/689/EEC of 12 December 1981 on hazardous waste.

These operations include, inter alia, the operation of landfill sites requiring a plan ap-
proval or planning permission according to § 31 Sec. 2 and 3 of the Closed Substance
Cycle and Waste Management Act (KrW-/AbfG), as well as the operation of incineration
plants requiring a permit in accordance with § 4 of the Federal Immission Control Act
(BimSchG) in cenjunction with the Annex to the Fourth Ordinance for the Implementation
of the Federal Immission Control Act (4. BimSchV).

3. The introduction, discharge or other input of poilutants into surface waters pursuantto § 3
Sec. 1 No 4 and 4a as well as Sec. 2 No 2 of the Federal Water Resources Act (WHG)
requiring a permit in accordance with § 2 Sec. 1 WHG.

4. The introduction, discharge or other input of pollutants info the groundwater puréuant to §
3 Sec. 1 No 5 as well as Sec. 2 No 2 WHG requiring a permit in accordance with § 2 Sec.
1 WHG.

5. The abstraction of water from bodies of water pursuant to § 3 Sec. 1 No 1 and 6 WHG
requiring a permit or a licence in accordance with § 2 Sec. 1 WHG.

6. The impoundment of surface waters pursuant to § 3 Sec. 1 No 2 WHG requiring a permit
or a licence in accordance with § 2 Sec. 1 WHG or a plan approval or a planning per-
mission in accordance with & 31 Sec. 2 or 3 WHG.

7. The manufacture, use, storage, processing, filling, release into the environment and on-

site transport of
a)dangerous substances as defined in § 3a Sec. 1 of the Chemicals Act (ChemG);
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b)dangerous preparations as defined in § 3a Sec. 1 ChemG;
c) plant protection products as defined in § 2 No 9 of the Plant Protection Act (PiSchG);
d) biocidal products as defined in § 3b Sec. 1 No 1 a) Chem(G.

8. Transport by read, rail, infand waterways, sea or air of dangerous goods or polluting goods
as defined in § 2 No 9 of the Regulation on Carriage of Dangerous Goods by Road and
Rail or as defined in No 1.3 and 1.4 of the Annex to § 1 Sec. 1 of the Internal Waters En-
fering Requirements Ordinance.

9. The operation of installations subject to authorisation in pursuance of Council Directive
84/360/EEC of 28 June 1984 on the combating of air pollution from industrial plants in re-
lation to the release into air of any of the polluting substances covered by the aforemen-
fioned Directive.

10. Genetic engineering activities as defined in § 3 No 2 of the Genetic Engineering Act
{GenTG) involving micro-organisms in genetic engineering systems as defined in § 3 No 4
GenTG, as well as the extramural fransport of genetically modified micro-organisms.

11. Any deliberate release of genetically modified organisms into the environment as defined
in § 3 No 5 first clause GenTG, as well as the transport and the placing on the market of
such organisms as defined in § 3 No 6 GenTG.

12. Transboundary shipment of waste within, into or out of the European Union, requiring an
authorisation or prohibited in the meaning of Council Regulation (EEC) No 259/93 of 1

February 1993 on the supervision and control of shipments of waste within, into and out of
the European Community.

ANNEX 2 (to § 3 Sec. 3 No 3)
Internationai Conventions

a) International Convention of 27 November 1992 on Civil Liability for Oil Pollution Dam-
age (1992 Liability Convention, Federal Law Gazette 1996 Ii p. 670);

b) International Convention of 27 November 1892 on the Establishment of an Interna-
tional Fund for Compensation for Qil Poliution Damage (1992 Fund Convention, Fed-
eral Law Gazette 1996 i p. 685};

¢) International Convention of 23 March 2001 on Civil Liability for Bunker Qil Pollution
Damage;

d) International Convention of 3 May 1996 on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by Sea;

e) Convention of 10 October 1989 on Civil Liability for Damage Caused during Carriage of
Dangerous Goods by Road, Rail and Inland Navigation Vessels.
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ANNEX 3 (to § 3 Sec. 3 No 5)
International Instruments

a) Paris Convention of 29 July 1960 on Third Party Liability in the Field of Nuclear En-
ergy and the Brussels Supplementary Convention of 31 January 1963 (Federal Law
Gazette 1975 I p. 957);

b} Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage (Federal Law
Gazette 2001 1l p. 202);

¢) Convention of 12 September 1987 on Supplementary Compensation for Nuclear Dam-
age;

d} Joint Protocol of 21 September 1988 relating to the Application of the Vienna Convention
and the Paris Convention (Federal Law Gazetie 2001 1l p. 202);

e) Brussels Convention of 17 December 1871 relating to Civil Liability in the Field of Mari-
time Carriage of Nuclear Material (Federal Law Gazette 1975 Il p. 957).

) Article 2
Amendment of the Federal Water Resources Act

The Federal Water Resources Act as promulgated in the Federal Law Gazette of 19 August
2002 (Federal Law Gazetie | p. 3245), as amended last by Article 2 of the Law of 25 June
2005 (Federal Law Gazette | p. 1746}, is amended as follows:

1. In§ 1 Sec. 2, 2" sentence, the statement “§ 22’ is replaced by the statement "§§ 22 and
22a.

2. After § 22 the following § 22a is inserted:

§ 22a
Water Damage

(1) Water damage according to the Environmental Damage Act means any damage that
significantly adversely affects:
1. the ecological or chemical status of surface waters or of coastal waters,
2. the ecoiogical potential or the chemical status of artificial or heavily modified sur-
face waters or coastal waters, or
3. the chemical or quantitative status of the groundwater,
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excluding those adverse effects governed by § 25d Sec. 3, § 32c in conjunction with §
25d Sec. 3 and § 33a Sec. 4, 2" sentence.

(2) In the event a responsible party according to the Environmental Damage Act has caused
water damage, it will take the necessary remedial measures according to Annex Il No 1 of
Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental dam-
age (OJ EC No L 143, p. 56).

(3} Any additional regulations regarding damage to or other impairments of waters and
appropriate remediation shall remain unaffected.

Article 3
Amendment of the Federal Nature Conservation Act

The Federal Nature Conservation Act of 25 March 2002 (Federal [.aw Gazette | p. 1193},
as amended last by Article 8 of the Law of 8 December 2006 (Federal Law Gazette | p.
2833), is amended as follows:

1. In the Table of Contents, after the text for § 21, the following wording is inserted: ”§ 21a
Damage to certain species and natural habitats”.

2. In § 11 1% sentence after the statement “§§ 21 and” the wording “"21a, in §" is inserted.

3. After § 21 Sec. 3 the following section 4 is added:

"(4) If in decisions on projects per § 34 of the Federal Building Code, consultation under
section 3 is denied because there are indications to the effect that the project could cause
damage as defined in § 21a Sec. 1, 1% sentence, the developer shall be so informed. At the
request of the developer, the authority competent for the permit decision shall, in consulta-
tion with the authority responsibie for nature conservation and landscape management,
take decisions in accordance with § 19 or corresponding Lénder law, as far as they serve
the prevention, mitigation or compensation of damage according to § 21a Sec. 1, 1% sen-
tence; in those cases § 21a Sec. 1, 2™ sentence will apply. Other than that, section 2, 1%
sentence remains unaffected.”

4. After § 21 the following § 21a is added:

“g§21a
Damage to certain species and natural habitats
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{1) Damage to species and natural habitais according fo the Environmentai Damage Act in-
cludes any damage that has significant adverse effects on reaching or maintaining the fa-
vourable conservation status of such habitats or species. In contrast to the 1% sentence,
damage does not include previously identified adverse effects which result from an activity of
a responsible party which the competent authority approved under the provisions of §§ 34,
34a, 35 or corresponding Ladnder law, of § 43 Sec. 8 or § 62 Sec. 1 or, if such an assessment
is not required, in accordance with

1.8 19 or corresponding Lénder law or
2.on the basis of the preparation of a land-use plan according to §8 30 and 33 of the
Federal Building Code

or which are allowed.

(2) Species according to Sec. 1 are those listed in

1. Article 4 Sec. 2 or Annex | of Directive 79/409/EEC or
2.the Annexes |l and IV of Directive 92/43/EEC.

(3) Natural habitats according to Sec. 1 are

1. habitats of species listed in Arlicle 4 Sec. 2 or Annex | of Directive 79/409/EEC orin
Annex |l of Directive 92/43/EEC,

2. natural habitats listed in Annex | of Directive 92/43/EEC, as well as

3. the breeding sites or resting places of the species listed in Annex |V of Directive
92/43/EEC.

4) In the event a responsible party according to the Environmental Damage Act has caused
damage to protected species or natural habitats, it will take the necessary remedial meas-
ures according to Annex Il, No 1 of Directive 2004/35/EC of the Eurcpean Parliament and of
the Council of 21 April 2004 on environmental liability with regard to the prevention and
remedying of environmental damage (OJ EC No L 143, p. 56).

(5) The significance of effects according to Sec. 1 shall be determined with reference to the
baseline condition in due consideration of the criteria set forth in Annex | of Directive
2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environ-
mental liability with regard to the prevention and remedying of environmental damage (OJ
EC No L 143, p. 56) whereas a significant damage normally is not on hand in the following
cases:

- negative variations that are smaller than natural fluctuations regarded as normal for
the species or habitat in question,

- negative variations due to natural causes or resulting from intervention relating to the
normal management of sites, as defined in habitat records or target documents or as
carried on previously by owners or operators,

- damage to species or habitats for which it is established that they will recover, within
a short time and without intervention, either to the baseline condition or to a condition
which leads, solely by virtue of the dynamics of the species or habitat, to a condition
deemed equivalent or superior to the baseline condition.
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(6) Sec. 1 to 5 also apply to the Exclusive Economic Zone and the continental shelf within the
legal framework of the United Nations Convention on the Law of the Sea of 10 December
1982 (Federal Law Gazette 1984 |l p. 1799). For that area the competent authority under the
Environmental Damage Act is the Federal Agency for Nature Conservation.”

Articie 4
Entry into force; suspensicn

This Act shall enter into force as of the day in the sixth month following the month of its
promulgation that matches the number of the day of the promulgation or, if there is no such
calendar date, as of the first day of the foliowing calendar month. Annex | No 9 of the Envi-
ronmental Damage Act shall be suspended as of 30 October 2007.

The constitutional rights of the Bundesrat are safeguarded.
The foregoing law is hereby drawn up. It shall be published in the Federal Law Gazette.

Bertin, 10 May 2007.

The Federal President
The Federal Chancellor
The Federal Minister for the Environment,

Nature Conservation and Nuclear Safety
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